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❖  Foreword 


This  book  examines  two  of  the  most  critical  issues  of  national  security 
policy;  stemming  the  proliferation  of  weapons  of  mass  destruction,  and 
verifying  international  nonproliferation  agreements.  Contrary  to 
predictions  made  in  the  1970s,  there  are  relatively  few  countries  today 
that  either  possess  or  are  pursuing  nuclear  weapons,  although  there  are 
some  pursuing  chemical  and  biological  weapons.  This  general  success 
is  a  result  of  several  most  unusual  international  treaties— in  the  cases  of 
chemical  and  biological  weapons,  treaties  banning  such  weapons 
outright,  and  in  the  case  of  nuclear  weapons,  a  treaty  limiting  the 
authorized  possession  of  such  weapons. 

If  the  integrity  and  effectiveness  of  these  treaties  are  to  be  sustained, 
the  question  to  be  addressed  is  how  each  party  maintains  confidence 
that  other  parties  are  abiding  by  the  obligations  each  has  undertaken. 
It  is  the  character  of  this  verification  that  has  been  the  subject  of 
considerable  debate,  with  certain  critics  arguing  that  real  verification  is 
unachievable.  Whatever  the  prospect  for  successful  verification,  there 
is  widespread  agreement  that  modern  treaties  for  the  purpose  of 
enhancing  national  security  must  be  verifiable  in  some  fashion;  no 
government  should  take  the  good  behavior  of  its  adversary  as  an  article 
of  faith.  As  President  Reagan  said,  "Trust  but  verify." 

Mr.  Kessler’s  book  speaks  to  the  student  as  well  as  the  practitioner. 
To  the  student  he  describes  the  forces  that  shape  the  ways  in  which 
negotiators  address  the  question  of  establishing  and  maintaining 
confidence  among  signatories  to  treaties  limiting  nuclear,  chemical,  and 
biological  weapons  and  reducing  the  size  of  conventional  forces.  To  the 
practitioner  he  explains  how  the  chance  events  of  the  day — fate  and 
circumstance — intertwine  with  substantive  developments  in  treaty 
negotiations  and  implementation.  To  both  audiences  he  speaks  from  15 
years  of  active  experience  in  studying  and  negotiating  how  to  limit  the 
dangers  of  weapons  of  mass  destruction. 
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❖  The  Framework 

hroughout  history  sovereigns  have  faced  the  same  problem:  How  can 
lone  sovereign  be  confident  that  another  wili  abide  by  or  fulfill  an 
agreement?  Over  the  long  span  of  history,  most  sovereigns  have 
been  individuals— princes,  kings,  or  emperors— and  they  have 
addressed  this  question  in  a  manner  appropriate  for  individuals,  such 
as  by  exchanging  “hostages,”  family  members  or  other  subjects 
personally  important  to  the  sovereign,  or  by  exchanging  some  other 
form  of  earnest. 

During  the  17th  century,  the  concept  of  sovereigns  as  Individual 
monarches  gave  way  to  the  Westphalian  state  system  of 
governments  as  sovereigns.  In  this  system,  states  are  Independent 
actors  answering  to  no  higher  authority,  where  earlier  even  the 
monarch  had  answered  to  God  and,  until  the  Reformation,  the  Pope. 
Under  this  new  system,  because  each  state  stood  alone  and 
independent,  it  was  and  could  be  the  only  protector  of  its  own 
interests.  During  the  17th  and  18th  centuries  the  notion  developed 
that  a  state  would  not  freely  enter  into  an  agreement  not  beneficial  to 
it;  mutual  advantage  was  the  basis  for  having  confidence  in  the 
intention  of  the  other  party  (or  parties)  to  comply  with  the 
commitments  made. 

This  notion  that  a  sovereign  would  enter  into  an  agreement  only 
If  it  were  beneficial  to  it,  abiding  by  the  agreement  because  and  only 
as  long  as  it  was  beneficial,  remained  prevalent  until  after  World  War 
I.  There  were,  of  course,  recognized  limits  for  compliance  implied  by 
this  doctrine,  and  these  were  essentially  those  identified  some  400 
years  earlier  as  appropriate  for  princes  and  other  individual 
monarchs;  “A  prudent  ruler  ought  not  to  keep  faith  when  by  so  doing 
It  would  be  against  his  interests,  and  when  the  reasons  which  made 
him  bind  himself  no  longer  exist.”^  Such  a  doctrine  implies  the  need 
to  include  in  each  agreement  some  mechanism  to  maintain  the 
interest  of  other  sovereigns  in  complying  with  it.  This  doctrine  can 
also  be  taken  to  imply  that  the  sovereign  is  supreme;  hence 
accepting  constraints  on  his  behavior  would  be  inappropriate.  For  the 
individual  sovereign,  it  seems  that  accepting  checks  on  his  good  faith 
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was  simply  another  element  of  the  exercise  of  sovereignty.  For  the 
corporate  sovereigns  of  the  Westphalian  system,  accepting  such 
constraints  came  to  be  seen  as  implying  a  diminution  of  power  rather 
than  its  exercise.^  Nonetheless,  governments  gradually  came  to 
recognize,  in  the  course  of  negotiating  particular  agreements,  that 
each  of  the  parties  would  benefit  if  all  agreed  to  some  mechanism  for 
judging  the  compliance  of  the  other  parties. 

From  such  efforts  the  modern  concept  of  “verification”  has 
developed— a  procedure  for  evaluating  the  compliance  of  each  party 
with  the  agreement  made.  Verification  may  be  performed  by  each  of 
the  parties  with  respect  to  the  others  (as  It  was  traditionally,  to  the 
extent  that  verification  in  its  modern  sense  was  performed  at  all). 
Alternatively,  verification  may  be  performed  by  some  neutral  entity, 
commonly  an  international  organization  comprising  the  states  party 
to  a  convention.  (While  other  arrangements  can  be  Imagined,  they 
have  not  been  attempted  in  practice  except  in  relatively  local  or  minor 
agreements.) 

The  evolution  of  verification  has  seen  its  greatest  expression  in 
treaties  dealing  with  weapons  capable  of  conveying  the  ultimate 
military  advantage— nuclear,  chemical,  and  biological  weapons. 
These  “weapons  of  mass  destruction”  create  the  potential  for  any 
state,  even  a  militarily  powerful  one,  to  be  destroyed  by  an  adversary 
able  to  achieve  strategic  surprise  in  using  them.  For  this  reason, 
multilateral  treaties  controlling  or  eliminating  these  weapons  have 
been  on  the  international  agenda  for  most  of  the  20th  century,  and 
verification  measures— and  ways  to  ensure  their  effectiveness —  have 
been  a  central  Issue  in  the  negotiation  of  these  agreements. 

Today,  the  effectiveness  of  such  agreements  in  preventing  the 
proliferation  of  nuclear,  chemical,  and  biological  weapons  is  a  central 
concern  in  foreign  affairs  and  national  security  policy.  This  study 
examines  the  factors  that  shaped  the  verification  systems  in  the  three 
universal  nonproliferation  conventions: 

•  The  Treaty  on  the  Non-Proliferation  of  Nuclear  Weapons 

(NPT) 

•  The  Biological  Weapons  Convention  (BWC), 

•  The  Chemical  Weapons  Convention  (CWC). 

The  evolution  of  each  of  these  multilateral  agreements  is  considered, 
and  the  Conventional  Forces  in  Europe  Treaty  (CFE)  is  also 
examined,  to  provide  a  “control  case”— a  case  similar  in  many  of  the 
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structural  factors  shaping  it  but  one  with  a  very  different  verification 
system. 

To  comprehend  the  significance  of  particular  choices  among 
alternative  approaches  to  verification,  it  is  essential  to  understand 
better  why  states  bother  with  this  issue  at  all.  It  is  necessary  to  look 
at  the  question  of  what  is  meant  by  the  term  “verification”  In  modern 
usage  and  consider  in  greater  depth  why  states  frequently  want 
verification  measures  included  in  multilateral  agreements;  then 
examine  the  verification  provisions  in  each  of  the  four  agreements 
and  trace  the  history  of  how  those  particular  provisions  came  about; 
and,  finally,  evaluate  the  degree  to  which  the  respective  verification 
systems  were  shaped  by  specific  substantive  factors  and  the  degree 
to  which  random  historical  events  are  the  more  significant  causal 
factors. 


Notes 

1 .  Niccolo  Machiavelli,  The  Prince,  trans.  Luigi  Ricci,  rev.  ed.  H.R.P. 
Vincent  (New  York:  The  New  American  Library,  1952),  92. 

2.  The  reason  for  this  development  is  well  beyond  the  scope  of  the 
current  study,  but  it  is  intriguing  to  note  the  degree  to  which  one  theme  runs 
strongly  and  consistently  through  the  negotiation  of  the  IAEA  Statute,  the 
NPT,  the  BWC,  and  the  CWC:  accepting  inspections  by  an  international 
inspectorate  to  verify  compliance  is  frequently  seen  in  the  modern  world  as 
a  diminution  of  sovereignty  rather  than  an  exercise  of  that  sovereignty.  This 
position  has  been  argued  by  countries  as  historically  different  as  China, 
India,  the  Soviet  Union,  and  Belgium. 

3.  The  term  “universal"  is  used  here  and  in  the  following  chapters  to 
indicate  treaties  open  to  all  states,  as  opposed  to  treaties  which  can  be 
adhered  to  only  by  states  meeting  some  specific  criterion,  normally  location 
with  a  specified  region.  No  treaty  enjoys  the  status  of  universal  adherence 
in  the  literal  sense  of  all  states  in  the  international  system,  even  the  United 
Nations  Charter. 
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i.  ❖  Verification: 
The  Process 

Verification  is  a  frequently  misunderstood  subject,  one  reason  being 
that  verification  can  be  highly  technical,  and  many  of  the  critical 
details  for  any  particular  verification  system  depend  on  the  specific 
technologies  involved  in  the  activities  to  be  examined.  Verifying  a 
prohibition  on  chemical  weapons,  for  example,  involves  many 
technical  issues  unique  to  the  production  of  specific  chemicals  and 
to  the  requirements  of  converting  those  chemicals  to  weapons. 
Verifying  a  prohibition  on  nuclear  weapons  Is  characterized  by  a 
different  set  of  technical  issues;  verifying  the  elimination  (or  the 
limitation)  of  a  specific  class  of  weapons  systems  (such  as  the 
Intermediate  Nuclear  Forces  agreement)  will  involve  still  other 
technical  matters. 

Verifying  a  state's  compliance  with  its  treaty  commitments  has  a 
certain  inherent  logic  and  structure  common  to  all  situations, 
regardless  of  the  technical  aspects.  This  underlying  logic  reflects  a 
second  reason  for  so  much  misunderstanding — verification  touches 
on  fundamental  security  issues  for  countries  considering  participation 
in  a  particular  treaty  regime,  because  it  addresses  whether  other 
parties  are  abiding  by  their  commitments  or  are  cheating.  Hence  a 
great  deal  of  political  emotion  frequently  accompanies  discussions  of 
verification  and  Its  adequacy.  Nonetheless,  it  has  become  a  central 
element  of  international  agreements  in  many  fields  beyond  classical 
national  security.^ 

What  is  Verification? 

Long  an  important  question  in  arms  control  and  disarmament 
discussions,  verification  Is  considered  by  many  today  to  be  a  critical 
element  of  any  effort  to  control  or  eliminate  weapons  of  mass 
destruction.  In  this  view,  verification  is  necessary  to  provide 
International  security  with  respect  to  peaceful  uses  of  technologies 
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potentially  useful  for  weapons  of  mass  destruction,  but  there  are 
others  who  perceive  verification  as  the  unattainable  aspiration  that 
can  make  an  arms  control  or  disarmament  treaty  more  probably  a 
Trojan  horse  than  an  effective  instrument  for  security.  So,  what  is 
verification  and  what  role  does  it  play  in  the  overall  question  of 
implementing  the  objectives  of  an  international  agreement  to  control 
the  spread  of  one  kind  of  weapon  of  mass  destruction? 

To  understand  the  nature  of  verification  and  its  importance  in 
treaties  controlling  or  eliminating  (at  least  in  intent)  weapons  of  mass 
destruction,  it  is  important  to  understand  the  context  in  which  the 
issue  of  verification  arises.  This  context  Includes  the  factors  that 
motivate  governments  to  seek  such  weapons  in  the  first  place,  and 
the  architecture  of  international  regimes  that  governments  coliectiveiy 
create  to  resolve  the  problem. 

There  are  three  reasons  why  a  country  might  choose  to  acquire 
weapons  of  mass  destruction:^ 

•  The  country  may  face  a  significant  threat  to  its  security  that 
cannot  be  met  by  conventional  forces  because  of  some  strategic 
imbalance,  which  might  arise  because  the  threatening  country  is 
substantially  larger,  substantially  more  technologically  advanced, 
or  itself  has  weapons  of  mass  destruction.  Examples  include 
China,  Pakistan,  and  Israel. 

•  The  country  may  have  hegemonic  or  imperial  designs  that  will 
be  facilitated  by  (known)  possession  of  weapons  of  mass 
destruction.  Iraq,  and  probably  Iran,  have  been  motivated  largely 
by  hegemonic  aspirations. 

•  The  motivation  for  acquiring  weapons  of  mass  destruction 
may  simply  reflect  a  desire  to  establish  bona  fides  as  a  major 
power.  France  is  one  example;  it  also  seems  to  have  been  the 
basis  for  Argentine  and  Brazilian  aspirations  for  nuclear 
weapons.^ 

For  the  state  confronting  a  strategic  imbalance,  the  situation  can 
be  ameliorated  (but  not  entirely  resolved)  by  effective  (regional  or 
global)  collective  security  agreements,  defensive  alliances,  and 
regional  or  bilateral  confidence-building  measures.  However,  a 
would-be  hegemon  cannot  be  controlled  in  the  same  fashion.  The 
prollferant  tendencies  of  countries  fitting  each  situation  can  only  be 
dealt  with  through  an  effective  regime  to  control  the  spread  of  the 
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particular  technology  plus  effective  regional  or  global  collective 
security  or  defensive  alliance  arrangements. 

It  is  for  this  reason  that  proliferation  experts  think  in  terms  of 
building  control  regimes.  A  control  regime  is  a  fabric  of  international 
legal  requirements  reflecting  and/or  establishing  accepted  norms  of 
national  behavior,  and  mechanisms  to  Implement  or  operationalize 
these  requirements.  In  the  ideal  case,  an  international  control  regime 
includes  a  number  of  major  elements,  the  first  of  which  is  an 
international  treaty  committing  each  state  party  to  foreswear 
acquisition,  possession,  use,  or  threat  of  use  of  the  subject  weapon 
of  mass  destruction."^  Normally  the  prohibitions  are  absolute,  but  in 
the  case  of  nuclear  weapons,  the  Treaty  on  the  Non-Proliferation  of 
Nuclear  Weapons  (NPT)  permits  the  five  states  that  had  already 
acquired  nuclear  weapons  (and  proven  this  by  conducting  tests)  to 
maintain  their  arsenals,  while  prohibiting  any  further  states  parties 
from  acquiring  or  possessing  nuclear  weapons.  The  treaty 
commitment  is  tailored  to  the  subject  and  the  political  situation  at  the 
time  the  agreement  Is  concluded.  As  we  shall  see  in  the  following 
chapters,  the  character  of  the  treaty  commitment  plays  a  large  role  in 
the  character  of  the  regime  established  to  verify  that  commitment. 

The  second  element  is  an  international  agreement  (or,  more 
rarely,  a  semiformalized  consensus)  mandating  national  controls  on 
trade  in  items  relevant  to  developing  the  weapon  to  be  controlled  or 
prohibited.  In  the  nuclear  case,  consensus  is  reflected  In  letters 
written  from  national  authorities  to  the  Director  General  of  the  IAEA, 
while  in  the  Chemical  Weapons  Convention  it  is  reflected  in  the  treaty 
itself.^ 

The  third  ideal  element  is  verification,  a  mechanism  or  procedure 
to  confirm  that  each  state  party  to  the  agreement  is  acting  in 
conformity  with  its  obligations,  and  to  detect  those  who  violate  their 
obligations.  In  modern  multilateral  treaties,  the  legal  mandate  to 
perform  this  confirmation  activity  is  frequently  given  to  an 
International  organization  created  specifically  or  even  solely  for  that 
purpose.  In  other  cases  it  is  left  (as  was  the  practice  historically)  to 
each  state  to  perform  individually.  Frequently,  the  only  practical  and 
reasonably  effective  means  of  collecting  the  information  necessary 
for  unilateral  verification  is  intelligence  activities.  Even  in  cases 
where  a  multilateral  verification  system  is  established,  some  states 
will  choose  to  conduct  their  own  information  collection  and  evaluation 
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activities  in  addition.  For  example,  it  has  long  been  U.S.  practice  to 
collect  and  evaluate  information  about  whether  certain  states,  whose 
intentions  the  United  States  holds  in  doubt,  are  in  fact  complying  with 
their  treaty  obligations,  even  when  a  multiiateral  compliance 
verification  system  exists.® 

A  final  element  is  sanctions,  some  means  for  Imposing  pressure 
to  conform  on  regime  violators.  Some  regimes  include  specific 
sanctions  relating  to  cooperation  within  the  regime,  while  other 
regimes  do  not.  In  all  cases,  the  ultimate  sanction  is  reference  to  the 
U.N.  Security  Council  and  resulting  action  under  Chapter  VII  of  the 
Charter  (which,  Ironically,  exists  largely  independent  of  the  particular 
regime;  threats  to  international  peace  and  security  need  not  also  be 
violations  of  a  multilateral  treaty,  although  it  strengthens  the  case). 

Each  of  these  ideal  elements  could  be,  and  has  been  repeatedly 
been,  the  subject  of  a  separate  book.  The  focus  of  the  following 
pages  is  the  process  of  confirming  that  each  state  party  to  a 
nonproliferation  or  arms  control  agreement  is  complying  with  its 
obligations  under  that  agreement-verification.”  As  the  term  is  used 
here  and  generally  in  the  community  concerned  with  controlling  the 
proliferation  of  different  weapons  of  mass  destruction,  verification 
refers  to  a  set  of  activities.  Again,  in  the  ideal  case,  verification  would 
be  expected  to  include: 

•  National  declarations  of  items  (materials,  equipment,  etc.)  and 
facilities  which  could  be  of  use  in  conducting  the  forbidden 
activity,  but  which  are  for  related  but  legitimate  activities 

•  Onsite  inspection  by  international  or  foreign  inspectors 

•  Monitoring  of  items,  areas,  or  activities 

•  Evaluation  of  the  Information  generated  by  the  above 
activities 

•  Judgments  that,  on  the  basis  of  available  information,  the 
inspected  party  has  or  has  not  fulfilled  its  commitments  during 
some  time  period. 

The  essential  predicate  for  verification  is  a  formal  commitment 
(adherence  to  a  muitilateral  treaty  in  most  cases)  not  to  engage  in 
specified  activities,  frequently  with  the  explicit  understanding  that 
some  set  of  related  activities  is  not  only  permissible  but  expected  (a 
prohibition  of  nuclear,  biological,  or  chemical  weapons,  but  conduct 
of  a  civil  nuclear,  bio-technology,  or  chemical  industry).  Verification 
then  consists  of  several  analytically  and  practically  distinct  activities: 
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Collecting  information  on  relevant  activities  of  each  state  party  (which 
should  include  but  may  not  be  limited  exclusively  to  that  set  of 
permissible  activities  related  to  the  prohibited  ones);  evaluating  that 
information  to  consider  whether  and  to  what  degree  there  is  evidence 
which  may  indicate  that  the  state  is  violating  its  commitments;  and 
making  a  judgment  (a  decision  based  on  the  weight  of  the  evidence) 
as  to  whether  the  state  party  is  or  is  not  complying  with  its 
commitments.  Policy  analysts  frequently  think  about  this  activity  in 
terms  of  confirming  compliance,  but  approached  analytically,  the 
activity  must  boil  down  to  seeking  to  determine  whether  there  is 
credible  evidence  indicating  that  a  state  is  engaged  in  activities 
violating  its  commitments.  Verification  is,  in  essence,  seeking  to 
prove  the  negative,  to  prove  that  certain  behavior  does  not  exist. 

Proving  the  nonexistence  of  prohibited  behavior  is  inherently 
problematic  and  must  be  inductive  rather  than  deductive.  Logically 
one  can  only  demonstrate  the  failure  to  detect  proscribed  behavior, 
one  cannot  demonstrate  that  it  does  not  exist.  In  addition  to  this 
logical  uncertainty,  there  are  of  course  additional  sources  of 
uncertainty  introduced  at  every  level  of  activity  in  verification.  Some 
of  these  uncertainties  may  be  introduced  with  the  technique  of 
random  sampling,  and  hence  be  reasonably  understood.  Other 
uncertainties  may  reflect  factors  that  cannot  be  known  or  even  which 
have  not  been  identified.^ 

These  uncertainties  apply  equally  to  unilateral  and  multilateral 
efforts  to  judge  treaty  compliance.  There  are  several  reasons  behind 
a  multilateral  system  of  verification.  One  is  to  provide  all  parties  a 
substantial  capability  to  detect  covert  noncompliance  by  spreading 
the  cost  and  making  it  affordable.  A  second  is  to  raise  the  ante  for 
covert  violation,  in  the  sense  that  because  the  probability  of  detection 
is  increased,  the  magnitude  of  effort  (cost  and  complexity)  of 
successful  covert  violation  is  likewise  significantly  increased.  A 
former  Inspector  General  of  the  IAEA  likened  International  nuclear 
safeguards  to  the  European  development  of  the 
handshake— extending  one's  sword  hand  demonstrates  peaceful 
intention  by  decreasing  offensive  potential  and  increasing 
vulnerability.  But  as  medieval  men  of  noble  standing  wore  both  a 
sword  and  a  dirk,  accessible  to  the  left  hand,  the  handshake  is  a 
significant  gesture  to  indicate  peaceful  intentions,  but  it  does  not 
make  one  absolutely  Incapable  of  surprise  attack.  Both  “disarming” 
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and  visible  evidence  of  good  intentions  can  provide  an  increased 
level  of  confidence,  but  not  certainty. 

it  is  for  these  reasons  that,  while  verification  is  an  important 
component  of  an  international  nonproliferatin  regime,  it  is  but  one 
component.  Even  when  verification  may  have  a  high  probability  of 
detecting  violations,  additional  measures  are  required.  Some,  like 
export  controls,  are  to  make  violation  more  difficult  by  limiting  access 
to  the  materials  and  equipment  needed  to  commit  violations.  Others, 
like  continued  national  intelligence  collection,  can  provide  information 
on  specific  behaviors  that  indicate  a  change  in  intentions,  or  even  just 
a  change  in  how  another  state  party  perceives  the  threat  environment 
from  that  which  existed  when  the  original  nonproliferation  undertaking 
was  made.  National  intelligence  may  also  detect  acquisition  by 
covert  means  of  the  materials,  equipment,  and  technology  relevant 
to  developing  the  weapon  of  mass  destruction  in  violation  of  treaty 
commitments.  (This  acquisition  may  involve  diversion  of  items 
imported  ostensibly  for  legitimate  peaceful  purposes,  or  may  be 
indigenous,  or  may  even  involve  acquisition  of  items  lower  in  the 
process  chain  than  controlled  items,  but  which  are  acquired  in  a 
covert  fashion  or  for  which  the  state  has  no  peaceful  use.) 
Intelligence  or  investigation  may  also  detect  the  development  of  or 
training  in  military  doctrines  or  capabilities  related  to  deployment  and 
use  of  the  weapon. 

One  important  function  of  international  nuclear  safeguards  Is 
making  legitimate  activities  concerning  the  peaceful  use  of  nuclear 
energy  transparent  to  the  international  community.  To  the  extent  that 
a  facility  (or  program  or  activity)  is  well  known  and  open  to 
international  visitors,  concerns  about  its  purpose  are  reduced.  Like 
any  confidence-building  measure,  international  transparency  in 
nuclear  activities  is  convincing  only  to  the  extent  that  concerns  about 
intentions  are  low  or  moderate.  If  a  state  believes  that  its  neighbor 
is  dedicated  to  obtaining  weapons  of  mass  destruction,  there  is  a 
presumption  that  it  will  take  all  affordable  and  technically  feasible 
steps  to  conceal  its  real  activities  and  attempt  to  use  confidence¬ 
building  measures  to  obscure  the  truth. 

Perhaps  for  this  reason,  and  because  technical  sources  of 
uncertainty  are  often  not  appreciated,  commentators  frequently  draw 
a  sharp  distinction  between  confidence-building  measures  and 
verification.  In  this  dichotomy,  confidence-building  measures  involve 
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actions  that  manifest  peaceful  intentions  and  good  faith  but  that  all 
agree  do  not  constitute  proof.®  Confidence-building  measures  can 
reduce  tensions  and  begin  to  build  bridges  between  adversaries,  but 
only  to  the  extent  that  there  is  a  predisposition  to  do  so.  Confidence¬ 
building  measures  are  impotent  in  the  face  of  deep  distrust  and  will 
be  viewed  as  efforts  to  mislead  and  conceal  offensive  efforts  instead 
of  as  efforts  to  demonstrate  good  faith.  In  contrast,  verification  is, 
almost  by  definition,  expected  to  provide  some  high  degree  of 
confidence — certainty  is  a  word  frequently  used — that  foresworn 
behaviors  are  not  being  conducted  covertly.  By  this  definition, 
verification  can  be  relied  upon  in  the  face  of  great  distrust,  and  the 
inspected  state  given  a  “clean  bill  of  health,”  but  if  distrust  is  so  great, 
what  level  of  confidence  that  violations  are  detected  will  be 
adequate?  Discussions  of  whether  a  particular  arms  control  or 
nonproliferation  agreement  is  In  the  national  interest  always  seem  to 
find  some  who  argue  that  the  achievable  level  of  detection  is 
inadequate. 

As  the  foregoing  discussion  has  begun  to  show,  uncertainty  is 
Inherent  in  verification,  and  in  some  respects  even  the  level  of 
uncertainty  (a  formal  concept  in  statistics,  but  not  in  conventional 
thought)  Is  uncertain.  The  dichotomy  between  “confidence-building 
measures”  and  “verification”  measures  is  in  fact  vague  and  of  limited 
utility.  All  verification  measures  are  in  some  sense  confidence- 
building  measures,  although  the  latter  make  up  a  significantly  larger 
conceptual  category,  and  “verification”  is  specifically  limited  to 
measures  providing  evidence  and  a  judgment  that  the  state  is  not 
engaging  In  activities  violating  a  treaty  commitment.  However,  as 
described  above,  verification  cannot  prove  the  negative,  which  Is  a 
logical  impossibility.  For  this  reason  alone,  no  practical  set  of 
verification  measures  can  provide  absolute  assurance.  Technological 
constraints  are  simply  additional,  secondary  reasons  why  there  can 
be  no  absolute  certainty  through  verification.  Notwithstanding  these 
logical  and  technical  constraints,  one  can  collect  information  which 
significantly  increases  the  probability  that  a  judgment  about  the 
behavior  of  another  state  is  accurate. 


13 


❖  Verging  NoflproliferaUon  Treaties 

WhyVeri^ 

But  all  of  this  begs  the  question,  why  verify?  If  certainty  regarding 
the  compliance  of  others  were  possible  at  a  reasonable  price,  then 
the  answer  would  be  obvious — but  we  have  just  learned  that  certainty 
Is  not  possible,  and  we  have  not  yet  addressed  the  question  of  cost. 
Why,  in  the  face  of  such  uncertainties  and  costs,  do  governments 
agree  to  limitations,  frequently  limitations  imposing  significant 
restrictions  on  the  options  available  for  protecting  their  national 
security?  One  Interesting  model,  offered  by  Julian  Perry  Robinson^ 
is  utilitarian  and  involves  the  concept  of  two  “baskets” — two  broad 
policy  alternatives,  each  with  elements  and  aspects  that  are  variable. 
Neither  basket  offers  any  absolutes,  and  each  offers  means  for 
addressing  problems  of  protecting  the  national  security. 

The  first  basket  is  unilateral  action.  In  this  case,  the  government 
undertakes  no  obligations  v\/ith  respect  to  other  governments  and 
accepts  no  restrictions  on  its  actions  save  those  imposed  by  its  own 
national  capabilities.  The  security  of  the  state  depends  on  the  abilities 
of  the  government  to  determine  both  the  intentions  and  capabilities 
of  its  neighbors, and  to  obtain  and  use  the  diplomatic  and  military 
means  to  counter  all  threats.  To  the  degree  that  some  particular 
weapon  appears  useful  for  meeting  national  objectives,  the 
government  will  evaluate  whether  it  is  affordable.  In  some  cases,  the 
weapon  may  have  no  value  for  meeting  national  objectives  but  must 
be  considered  as  part  of  the  offensive  arsenal  of  adversaries.  Thus, 
for  many  countries,  chemical  or  biological  weapons  may  provide  no 
direct  benefit,  but  the  possibility  of  needing  to  protect  against  them 
remains.  This  is  true  whether  the  state  confronts  a  rival  and  the 
potential  for  hostilities  is  high,  or  whether  the  threat  environment  is 
relatively  benign.  The  degree  of  threat  varies,  but  in  either  case  the 
government  must  consider  both  the  cost  of  effective 
countermeasures  (either  defensive  systems  or  maintenance  of  a 
credible  deterrent)  and  the  costs  of  failing  to  possess  such 
countermeasures  when  the  need  arises. 

In  an  uncertain  environment,  any  measure  that  can  reduce  the 
likelihood  of  threats  deserves  attention,  and  for  this  reason 
governments  have  since  time  begun  sought  agreements  to  reduce 
threats  to  their  security.  One  modern  example  of  immediate 
relevance  is  the  Geneva  Protocol  for  the  Prohibition  of  the  Use  in  War 


14 


J.  Christian  Kessler  ❖ 


of  Asphyxiating,  Poisonous  or  Other  Gases,  and  of  Bacteriological 
Methods  of  Warfare.  This  agreement,  in  one  page,  proclaims  that 
chemical  weapons  are  contrary  to  customary  international  law  and 
obligates  parties  to  foreswear  the  first  use  in  war  of  chemical 
weapons  and  biological  (“bacteriological”)  weapons  against  other 
parties.  Such  an  international  agreement  establishes  a  norm  of 
behavior  and  gives  all  states  some  confidence  that  any  state  that 
breaks  it  will  thereby  gain  the  opprobrium  of  the  International 
community.  Opprobrium  does  little  to  protect  the  national  security, 
however.  While  such  international  agreements  can  to  some  degree 
reduce  the  likelihood  of  chemical  or  biological  attack,  they  will  change 
the  calculus  only  in  the  most  marginal  of  cases.  Any  state  with  more 
than  the  most  minimal  of  potential  adversaries  must  still  maintain 
countermeasures. 

Let  us  assume  an  international  norm  prohibiting  some  behavior, 
established  or  codified  in  a  treaty  considerably  more  effective  than 
the  Geneva  Protocol  proved  to  be.  Absent  some  international 
mechanism  to  verify  compliance,  the  only  means  for  detecting 
violations  is  for  one  state  to  collect  information  and  to  accuse 
another.  This  means  that  detecting  violations  is  left  to  adversaries. 
As  Robinson  observes,  “Mutual  confidence  is  all  that  sustains  the 
regime,”  and  mutual  confidence  “may  be  damaged  by  mistaken 
suppositions  of  noncompliance  as  well  as  by  correct  ones.”^^  The 
effectiveness  of  the  regime  is  weakened  by  the  absence  of  some 
politically  neutral  and  credible  means  of  sorting  out  whether  and  when 
violations  have  occurred.  Repeated  accusations  between 
adversaries  ultimately  erode  the  norm.^^ 

The  remedy  lies  in  international  cooperation,  which  defines 
Robinson's  second  “basket”  and  involves  measures  rendering  the 
weapon  (again,  for  example,  chemical  or  biological  weapons)  illegal, 
and  at  the  same  time  providing  some  means  of  knowing  whether  or 
not  others  are  abiding  by  their  obligations.  While  an  agreement  with 
other  states  can  give  a  government  cause  to  change  Its  intentions,  a 
prudent  government  will  change  Its  behavior  in  terms  of  military 
capabilities  maintained  only  with  effective  verification  that  others  are 
complying  with  the  agreement. 

So  what  Is  “effective  verification”  and  how  does  it  get  established? 
Robinson  defines  “sufficiency”  in  terms  of  detecting  violations  In  time 
to  take  remedial  steps,  but  perhaps  the  most  succinct  description  has 
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been  provided  by  Wolfgang  Panofsky  In  describing  U.S.  policy 
concerning  the  Threshold  Test  Ban  Treaty: 

The  terms  "adequate”  or  "effective”  require  as  a  minimum  that:  1)  no 
violation  that  could  endanger  national  security  should  remain  undetected 
and  unidentified:  2)  a  violation  should  be  identified  in  sufficient  time  to 
allow  remedial  action  to  protect  national  security;  and  3)  no  violation  that 
interferes  in  a  basic  way  with  the  essential  purposes  of  the  treaty  should 
remain  undetected  and  unidentified.  I  specifically  emphasize  that  the 
impact  of  a  possible  violation  on  national  security  should  be  an  essential 
element  of  any  practical  verification  standard.''^ 

Negotiating  procedures  that  meet  these  criteria  is  always  a  difficult 
undertaking.  To  decide  to  negotiate  an  arms  control  or  disarmament 
agreement  requires  balancing  the  value  of  an  international 
cooperation  “basket”  against  the  value  of  a  unilateral  action  “basket” 
(that  is,  maintaining  the  military  capability  or  weapons  system  in 
question  and  going  it  alone).  The  characteristics  of  the  unilateral 
action  basket  are  well  known  to  the  government  and  may  include 
significant  costs  to  maintain  weapons  and  capabilities.  On  the  other 
hand,  the  international  cooperation,  or  regime  undertakings  basket, 
is  unknown  and  at  best  loosely  defined  when  the  decision  to  enter 
negotiations  is  made.  It  is  only  rather  late  in  the  negotiating  process 
that  the  “barter”  or  balance  between  these  baskets  can  really  be 
evaluated. 

A  question  critical  to  that  balance  is  good  faith.  The  intentions  of 
other  participants  and  the  permanence  of  those  intentions  can  be 
gauged  only  over  the  course  of  negotiations.  For  this  reason  and 
because  committing  to  the  regime  is  to  foreclose  an  option  (in  many 
cases,  to  eliminate  an  existing  capability),  “the  matter  of  establishing 
confidence  in  compliance  with  the  regime  lies  at  the  very  heart  of  the 
negotiations.”^"^  However,  the  matter  of  assurances  cuts  two  ways. 
Just  as  It  is  necessary  to  be  assured  that  other  states  will  comply  with 
the  regime,  it  is  also  necessary  that  other  states  are  assured  of  your 
continued  good  intentions  and  compliance  with  the  regime.  If  the 
regime  is  to  be  of  value,  you  must  Important  to  have  some  means  of 
persuading  other  participants  that  you  are  still  abiding  by  your 
obligations.^^  In  the  end,  each  state  participating  in  the  negotiations 
must  choose  between  joining  the  new  treaty  and  remaining  outside 
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it,  between  “national  measures  of  self-reliance  that  afford  less-than- 
perfect  security  against  the  .  .  .  threat  and  collaboration  in  a  less- 
than-perfect  international  regime.”^® 

A  somewhat  different  formulation  of  the  international  cooperation 
basket  has  been  offered  by  Lewis  Dunn/^  who  notes  that  the 
character  of  verification  deemed  necessary  for  an  acceptable 
agreement  can  be  described  in  terms  of  decisions  made  historically 
concerning  the  appropriate  balance  along  a  series  of  dichotomies: 

•  Trust  and  honor  or  suspicion  and  independent  confirmation  of 
other  parties'  compliance  with  their  agreements 

•  Reliance  on  national  intelligence  monitoring  or  formal 
verification  means  to  confirm  compliance 

•  A  more  cooperative  or  a  more  adversarial  approach  to  the 
verification  process,  including  whether  to  emphasize  that  the 
purpose  of  verification  is  to  provide  assurance  of  compliance  or 
to  detect  non-compliance 

•  The  military  or  political  significance  of  possible  violations  in 
designing  verification  regimes 

•  The  potential  gains  of  intrusive  inspections  in  other  countries 
as  opposed  to  the  risks  of  reciprocal  inspections  at  home 

•  Pursuit  only  of  strictly  verifiable  arms  control  limits  or  also  of 
less  verifiable  but  possibly  politically  valuable  agreements.^® 

In  sum,  the  political  dynamics  of  formulating  an  arms  control  or 
disarmament  agreement  involve,  for  each  state  participating  in  the 
process,  an  evolution  of  thinking  and  analysis  concerning  whether  the 
course  (“basket”)  of  self-reliance  or  the  course  (“basket”)  of 
international  cooperation  offers  the  better  overall  prospect  of 
increased  security  and  decreased  uncertainty.  During  the  process  of 
negotiating  an  agreement,  each  state  formulates  positions  concerning 
the  level  of  verification  it  judges  necessary  for  It  to  join  (and 
acceptable  to  it  in  terms  of  intrusiveness  at  home).  As  negotiations 
proceed,  a  consensus  evolves  concerning  what  is  necessary  to  make 
the  security  benefits  outweigh  the  uncertainties  and  risk  of  exposure 
to  the  consequences  of  violations  by  others.  Included  in  this  process 
must  be  a  realistic  assessment  of  the  technical  practicalities;  some 
kinds  of  verification  may  be  highly  desirable,  but  beyond  existing  (or 
foreseeable)  technical  capabilities.  In  addition,  there  is  the 
uncertainty  as  to  whether  all  these  technical  factors  have  been 
correctly  evaluated.  This  uncertainty  influences  how  the  more  direct 
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uncertainties  (compliance  of  other  parties,  and  their  intentions  to 
continue  to  do  so)  are  judged.  In  the  end,  some  of  the  most  active 
participants  in  the  negotiations  may  decide  that  the  new  treaty  does 
not  adequately  satisfy  their  security  concerns  (for  example,  India  and 
China  chose  not  to  join  the  NPT,  although  India  in  particular  had  been 
an  active  participant  in  the  negotiations).^® 

How  Do  States  Verify? 

The  following  chapter  examines  how  the  verification  question  has 
been  addressed  in  the  three  treaty  regimes  dealing  with  different 
weapons  of  mass  destruction.  Historically,  the  first  nonproliferation 
regime  to  take  shape  was  that  concerning  nuclear  weapons,  the 
International  Atomic  Energy  Agency  safeguards  system  and  the 
Treaty  on  the  Non-Proliferation  of  Nuclear  Weapons.  By  the  end  of 
the  1960s,  when  the  NPT  was  being  concluded,  rapid  progress  was 
also  made  on  the  Biological  Weapons  Convention.  Negotiation  of  the 
Chemical  Weapons  Convention,  like  the  NPT,  took  a  long  time  to 
conclude  and  did  not  open  for  ratification  until  the  early  1990s.  Each 
of  these  treaties  (and  its  associated  regime)  shares  some  important 
characteristics.  Each  is  intended  to  be  universal,  ultimately  to  be 
joined  by  all  states  In  the  international  community.  Each  bans  the 
possession  (with  the  NPT  exception  for  nuclear  weapons  states)  of 
a  weapon  of  mass  destruction.  And  in  banning  a  weapons 
technology,  each  treaty  at  the  same  time  contemplates  that  states 
party  to  the  treaty  will  maintain  civilian  facilities  engaging  in 
commercial  and  scientific  activities  technically  close  to  and  easily 
convertible  to  the  production  of  the  banned  weapon. 

This  study  investigates  the  degree  to  which  these  fundamental 
similarities  led  to  the  same  approach  to  verification,  and  the  degree 
to  which  different  verification  approaches  were  chosen.  It  also 
examines  the  factors  that  created  the  differences  as  well  as  the 
similarities. 

If  the  model  of  verification  and  Robinson's  model  are  accurate,  we 
will  see  each  reflected  in  the  evolution  of  each  of  the  treaties. 
However,  if  the  security  issues  leading  to  nonproliferation  treaties 
differ  in  some  important  respects  from  the  security  issues  leading  to 
treaties  limiting  the  size  of  conventional  military  forces,  either  the 
model  for  verification  (as  opposed  to  the  larger  issue  of  regimes)  will 
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not  apply,  or  Robinson's  nnodel  of  two  “baskets”  will  fail  in  explanatory 
power. 

The  same  question  can  be  put  a  different  way.  To  what  degree 
are  the  verification  measures  included  in  nonproliferation  and  arms 
control  treaties  a  function  of: 

•  Some  fundamental  and  intrinsic  structure  or  logic  of  the 
verification  problem 

•  Specific  technical  characteristics  of  the  weapons  to  be 
banned  or  controlled  and  of  related  civilian  activities  that  remain 
permitted,  If  any 

•  Random  historical  forces  bearing  no  discernible  relationship 
to  either  of  the  foregoing  hypotheses. 

Notes 

1.  Verification  has  become  an  element  of  multilateral  agreements 
addressing  a  rather  wide  range  of  issues,  not  just  issues  dealing  directly  with 
limiting  or  eliminating  kinds  of  weapons  or  other  military  security  issues. 
See,  for  example,  Philippe  Sands,  "Enforcing  Environment  Security:  The 
Challenges  of  Compliance  with  International  Obiligations,”  Journal  of 
International  Affairs  46,  no.  2  (Winter  1993):  367-390. 

2.  A  caveat  is  in  order:  the  term  “weapons  of  mass  destruction”  has 
become  popular  to  describe  nuclear,  chemical,  and  biological  weapons 
collectively.  As  a  collective  noun  for  these  non-conventional  weapons,  it  is 
useful.  At  the  same  time,  each  of  these  weapons  is  different  in  important 
ways  from  each  of  the  others  for  reasons  having  to  do  with  the  technical 
characteristics  of  that  weapon.  These  differences  have  been  described  well 
by  James  F.  Leonard:  “By  their  nature,  chemical  arms  have  a  relatively 
limited  range;  they  create  regional  rather  than  global  security  problems.  In 
this,  they  are  militarily  more  akin  to  conventional  arms  than  to  nuclear  or 
biological  weapons,  even  though  nuclear,  biological,  and  chemical  weapons 
are  generally  classed  together  as  'weapons  of  mass  destruction.’  ”  In 
“Rolling  Back  Chemical  Proliferation,”  Arms  Control  Today  22,  no.  8  (October 
1992):  13.  As  will  become  somewhat  apparent  in  subsequent  chapters,  the 
term  “weapons  of  mass  destruction”  conceals  more  than  it  illuminates. 

3.  The  larger  political  significance  of  the  fact  that  all  five  permanent 
members  of  the  United  Nations  Security  Council  are  also  the  five  states 
recognized  by  the  NPT  (Treaty  on  the  Non-Proliferation  of  Nuclear 
Weapons)  as  nuclear  weapons-states  cannot  be  overlooked,  and  is  not 
overlooked  by  many  other  states  in  the  international  community. 
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4.  The  interaction  between  treaties  and  international  norms  of  behavior 
is  an  interesting  one.  Treaties  are  sometimes  negotiated  to  reflect  pre¬ 
existing  norms  of  behavior,  as  the  Geneva  Protocol  claims  to  do  with  respect 
to  nonuse  of  chemical  weapons.  But  treaties  also  create  new  norms  of 
international  behavior,  and  certainly  the  Geneva  Protocol  sought,  by  once 
again  formally  declaring  a  proscription  against  using  chemical  weapons,  to 
reinforce  the  very  norm  it  claimed  to  reflect.  After  1 925  European  powers  did 
not  use  chemical  weapons  against  each  other,  but  continued  to  use  them  on 
occasion  against  non-Europeans;  separating  the  effects  of  deterrence  from 
normative  factors  with  respect  to  other  Europeans  and  nonwhites  is  clearly 
more  complicated  an  endeavor  than  can  be  pursued  here. 

5.  There  are  actually  two  international  nuclear  export  control 
mechanisms,  for  purely  historical  reasons.  One,  the  Nuclear  Suppliers 
Group,  included  states  conforming  to  the  norm,  which  means  France  and 
many  NPT  parties.  The  other,  the  Zangger  Committee,  is  restricted  to  NPT 
parties. 

6.  As  one  might  expect,  this  is  a  topic  on  which  senior  U.S.  officials  are 
rarely  direct.  See,  for  example,  an  interview  with  ‘Ambassador  Stephen  J. 
Ledogar:  The  End  of  the  Negotiations,”  in  Arms  Control  Today  22,  no.  8 
(October  1992):  10.  Also  noteworthy  is  the  new  importance  international 
organizations  place  on  national  intelligence,  and  their  ability  to  receive,  and 
act  on,  information  provided  by  member  states.  See,  for  example,  Rolf 
Ekeus,  "The  Iraqi  Experience  and  the  Future  of  Nuclear  Proliferation,”  The 
Washington  Quarterly  ^5,  no.  4  (Autumn,  1992):  69  ff;  and  Maurizio  Zifferero, 
"The  IAEA:  Neutralizing  Iraq's  Nuclear  Weapons  Potential,”  Arms  Control 
Today,  volume  23,  number  3  (April  1993),  9-10. 

7.  These  issues  have  spawned  a  vast  and  highly  technical  literature 
in  the  nuclear  safeguards  field,  among  others.  See,  for  example,  U.S. 
Nuclear  Regulatory  Commission,  Handbook  of  Nuclear  Safeguards 
Measurement  Methods,  ed.  Donald  R.  Rogers,  NUREG/CR-2078;  also  see 
the  Journal  of  the  Institute  for  Nuclear  Materials  Management. 

8.  Which  is  to  say  that,  at  the  political  level,  some  states  do  claim  that 
verification  (as,  for  example,  by  International  Atomic  Energy  Agency 
safeguards  inspections)  do  constitute  proof.  The  whole  point  of  this  section 
is  that  deductive  (absolute)  proof  is  impossible,  all  verification  operates  on 
a  scale  of  uncertainty. 

9.  Julian  Perry  Robinson,  Chemical  Warfare  Arms  Control:  A 
fFamework  for  Considering  Policy  Alternatives,  SIPRI  Chemical  &  Biological 
Warfare  Studies  Number  2  (Stockholm:  Stockholm  International  Peace 
Research  Institute,  1985). 
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1 0.  "Neighbors”  is  of  course  a  relative  term.  For  the  United  States  (and 
perhaps  a  few  other  countries)  national  interests  are  so  broad  and  extended 
(as  are  the  ability  of  to  protect  those  interests  by  projecting  power  globally) 
that  important  "neighbors”  are  global  rather  than  regional. 

1 1 .  Robinson,  6. 

1 2.  It  seems  that  even  so  obvious  a  generalization  as  this  one  has  its 
exceptions.  Charles  Van  Doren  has  pointed  out  to  the  author  that  during  the 
early  nineteenth  century  the  United  States  and  Canada  were  constantly 
accusing  each  other  of  violating  the  Rush-Bagot  Treaty  regulating  naval 
forces  on  the  Great  Lakes,  without  any  significant  detriment  to  the  long-term 
relationship  of  trust  between  the  two  countries. 

1 3.  Wolfgang  K.  H.  Panofsky,  "Paths  to  a  Test  Ban  Treaty:  Two  Views— 
Straight  to  a  CJB;  Arms  Control  Today  20,  no.  7  (November  1990):  3. 

14.  Robinson,  chapter  2,  “The  scope  of  the  projected  Chemical 
Weapons  Convention,”  especially  22-23;  quotation  from  23. 

1 5.  Robinson,  72;  see  also  Lewis  Dunn,  “Arms  Control  Verification  After 
the  Cold  War,”  in  Arms  Control  Verification:  Looking  Back  and  Looking 
Ahead,  Richard  C.  Davis,  Lewis  A.  Dunn,  Sidney  Graybeal,  Ralph 
Hallenbeck,  Patricia  McFate,  and  Timothy  Pounds  (Washington,  DC:  SAIC, 
U.S.  Department  of  Energy,  June  22, 1993). 

16.  Robinson,  56. 

17.  Dunn. 

18.  Ibid.,  9-10. 

1 9.  One  case  not  explored  in  this  analysis  is  that  of  the  state  which  joins 
a  treaty  with  the  specific  intent  of  using  adherence  to  help  conceal  those  very 
activities  prohibited  by  the  treaty.  This  analysis  sought  to  focus  primarily  on 
the  process  of  negotiating  an  agreement,  as  that  is  when  the  question  of 
including  or  not  including  verifications  measures  is  addressed.  Situations  in 
which  a  state  actively  participated  in  negotiating  an  arms  control  or 
disarmament  agreement,  including  verification  measures,  with  perfidious 
intent  are  relatively  few  and  complex— but  important.  Such  a  state  could  be 
expected  to  oppose  any  verification  measures,  or  at  least  have  specific  plans 
for  how  to  evade  those  measures  it  accepted  in  the  new  treaty. 
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Early  Evointion 

|ie  first  modern  regime  to  include  specific  measures  to  provide  regular 
and  ongoing  verification  of  compiiance  was  that  directed  at  the 
probiem  of  nuclear  weapons.  This  regime,  which  had  its  origins  in  the 
final  days  of  World  War  II,  represents  a  series  of  efforts,  first  for 
global  disarmament,  then  for  quite  limited  controls,  and  since  the  mid- 
1 960s  toward  a  more  effective  regime.  It  is  this  later  development, 
the  Treaty  on  the  Non-Proliferation  of  Nuclear  Weapons  (NPT),  on 
which  we  shall  concentrate,  as  it  is  only  with  the  NPT  that  there  was 
a  universal  (open  to  all  states)  treaty  prohibiting  the  further 
proliferation  of  nuclear  weapons  and  providing  for  verification  of  that 
prohibition.  But  it  is  important  to  know  how  the  nuclear 
nonproliferation  regime  and  its  verification  system  developed. 

The  nuclear  nonproliferation  regime  developed  in  several  stages. 
The  first  efforts  took  place  In  the  first  months  and  years  after  World 
War  II.  President  Eisenhower's  “Atoms  for  Peace"  proposal  initiated 
the  second  stage,  which  included  creation  of  the  International  Atomic 
Energy  Agency  (IAEA).  A  third  stage  began  in  the  1960s  with 
negotiation  of  the  NPT.  As  we  shall  see,  the  nature  of  verification  in 
the  nuclear  nonproliferation  regime  was  influenced  as  much  by 
historical  contingencies  as  by  the  substantive  nature  of  the  problem, 
perhaps  more  so. 

In  November  1945,  just  3  months  after  the  United  States  dropped 
the  first  atomic  bombs  on  Hiroshima  and  Nagasaki,  the  president  met 
with  the  prime  ministers  of  Great  Britain  and  Canada  to  discuss  post¬ 
war  security  issues  and  the  atomic  bomb.  That  meeting  produced  a 
joint  policy  statement,  expressing  the  view  that: 

•  There  can  be  no  monopoly  on  nuclear  weapons,  and  no 

effective  defense  against  them 
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•  Nuclear  energy  can  be  a  source  of  great  benefits  to  mankind 

•  It  is  vitally  Important  to  prevent  proliferation  and  nuclear  war 
and  to  pursue  the  peaceful  benefits  of  nuclear  energy 

•  This  Is  the  responsibility  of  the  international  community,  not 
just  a  few  nations. 

In  words  to  become  famous  (albeit  frequently  taken  out  of  context), 
the  trilateral  declaration  judged,  “No  system  of  safeguards  that  can  be 
devised  will  of  itself  provide  an  effective  guarantee  against  the 
production  of  atomic  weapons  bent  on  aggression.”^  The  statement 
did  not  elaborate  on  what  additional  measures  would  be  necessary; 
that  would  come  later  with  the  Baruch  Plan,  but  it  did  note, 

We  are  not  convinced  that  the  spreading  of  the  specialized 
information  regarding  the  practical  application  of  atomic  energy, 
before  it  is  possible  to  devise  effective,  reciprocal,  and  enforceable 
safeguards  acceptable  to  all  nations,  would  contribute  to  a 
constructive  solution  of  the  problem  of  the  atomic  bomb.  On  the 
contrary,  we  think  it  might  have  the  opposite  effect.^ 

In  other  words,  nuclear  energy  had  important  peaceful  applications, 
but  the  technology  to  pursue  these  must  wait  for  effective  measures 
to  prevent  the  spread  of  the  atomic  bomb.  (This  is  in  strong  contrast 
to  the  subsequent  course  of  events,  much  less  the  situation  with 
biological  and  chemical  weapons.) 

The  very  first  action  of  the  new  United  Nations  (U.N)  General 
Assembly  when  it  met  in  January  1946  was  to  create  a  U.N.  Atomic 
Energy  Commission  (UNAEC)  to  investigate  steps  concerning 
"exchange  of  information,  control  to  ensure  only  peaceful  use  of 
atomic  energy,  elimination  of  atomic  weapons  and  other  weapons  of 
mass  destruction,  and  effective  safeguards.”^  In  establishing  the 
UNAEC,  the  General  Assembly  noted  an  important  concept:  the 
policy  aim  that  “the  fruits  of  scientific  research  should  be  freely 
available  to  all  nations”  was  coupled  with  the  pursuit  of  arms  control 
and  disarmament.  The  latter  objective  entailed  “effective  safeguards 
by  way  of  inspections  and  other  means  to  protect  complying  States 
against  the  hazards  of  violations  and  evasions.”  Both  the  purpose  (to 
“protect  complying  States”)  and  the  methods  (“Inspections  and  other 
means”)  of  safeguards  were  clearly  articulated  as  early  as  1946."^ 
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What  remained  undefined  was  the  larger  architecture  of  which 
safeguards  (verification)  would  be  one  part. 

The  United  States  presented  a  proposal  for  this  architecture, 
which  originated  in  the  Acheson-Lilienthal  Report  but  which  in  its 
presentation  to  the  UNAEC  had  become  the  significantly  different 
Baruch  Plan.®  It  represented  a  dramatic  step  In  governmental 
thinking  about  how  to  deal  with  international  security  issues— virtually 
the  establishment  of  an  International  government  in  the  area  of 
nuclear  energy:  “The  control  and  development  of  atomic  energy  must 
be  international  and  should  be  entrusted  to  an  agency  which  for 
present  purposes  is  called  the  atomic  development  authority.”®  Under 
the  U.S.  plan,  “the  national  and  private  possession,  manufacture,  and 
use  of  atomic  weapons  shall  be  outlawed,”  and  the  development 
authority  would  have  “managerial  control  or  ownership  of  all  atomic 
energy  activities  potentially  dangerous  to  world  security”  as  well  as 
responsibility  “to  control,  inspect,  and  license  all  other  atomic  energy 
activities;  to  engage  in  atomic  energy  research  and  development;  and 
to  assure  that  the  benefits  derived  from  such  research  and 
development  shall  be  available  to  the  peoples  of  all  the  signatory 
States.”^  Clearly  this  was  an  innovative  and  radical  proposal;  and  it 
quickly  proved  to  be  too  much  so. 

The  Soviet  Union  rejected  the  proposal  for  several  reasons. 

•  The  USSR  would  not  accept  the  sequence  of  first  establishing 
a  control  regime  to  which  the  USSR  and  other  countries  would  be 
subject,  with  nuclear  disarmament  through  the  elimination  of  U.S. 
weapons  only  coming  afterwards. 

•  The  USSR  would  not  accept  amending  U.N.  Security  Council 
procedures  with  respect  to  nuclear  non-proliferation  issues  to 
eliminate  the  veto  rights  of  the  members  with  permanent  seats  (a 
theme  to  be  replayed  later  with  respect  to  the  Biological  Weapons 
Convention). 

•  The  USSR  considered  U.S.  ideas  as  too  intrusive  and 
violating  sovereignty®  although  it  agreed  with  the  need  for  a 
control  regime. 

Within  2  years  of  its  establishment,  the  UNAEC  was  moribund,  a 
victim  of  both  the  Cold  War  and  the  difficult  legal  and  political  Issues 
it  sought  to  address.  The  impasse  remained  for  5  years,  until 
President  Eisenhower  made  his  famous  “Atoms  for  Peace”  speech 
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before  the  U.  N.  General  Assembly  in  December  1953.  While  his 
speech  dealt  with  both  the  control  and  promotion  of  nuclear  energy, 
Elsenhower  chose  to  emphasize  the  opportunities  to  be  realized 
rather  than  the  dangers  to  be  avoided.  This  decision,  made 
personally  by  the  president,  was  intended  to  “develop  a  peaceful 
alternative  to  nuclear  weapons”  as  a  way  to  “break  the  deadlock  in 
disarmament  negotiations  with  the  Soviet  Union.”®  Eisenhower's 
choice  has  shaped  the  course  of  nuclear  nonproliferation  efforts  ever 
since.  His  approach  was  Immediately  successful,  but  placing 
development  of  peaceful  uses  ahead  of  effective  international 
controls  would  prove  fateful  for  the  verification  system  in  the  longer 
run. 

In  Atoms  for  Peace,  the  United  States  proposed  establishment  of 
a  new  international  organization  specifically  to  pursue  peaceful  uses 
of  nuclear  energy.  The  organization  would  receive  contributions  of 
nuclear  material  from  those  countries  owning  stockpiles  and  then 
distribute  the  natural  and  enriched  uranium  to  member  states  for  use 
in  producing  electricity  and  exploring  scientific,  agricultural,  industrial, 
and  medical  applications  of  radioactive  materials.  This  organization 
would  also  provide  technical  information  on  peaceful  uses  of  nuclear 
energy.  In  return,  a  country  receiving  materials  or  information  would 
accept  verification  by  the  organization  to  assure  that  any  technology 
or  nuclear  materials  received  were  being  used  only  for  peaceful 
purposes. 

Negotiations  on  an  international  atomic  energy  agency  were 
conducted  from  June  1 954  through  October  1 956.  At  first  the  United 
States  and  the  Soviet  Union  talked  bilaterally.  The  United  States  then 
consulted  with  allies,  but  in  response  to  criticism  of  this  approach 
widened  the  group  to  include  the  Soviet  Union,  Czechoslovakia, 
Brazil,  and  India.  Negotiations  on  the  Statute,  or  charter,  of  the 
International  Atomic  Energy  Agency  (IAEA)  were  completed  in  a 
conference  open  to  all  members  of  the  United  Nations.^®  The  original 
discussions  in  the  UNAEC  had  focused  on  international  machinery 
to  control  nuclear  materials  and  technology  to  verify  the  prohibition  on 
nuclear  weapons;  dissemination  of  scientific  and  technical  information 
was  a  distinctly  secondary  function.  The  Atoms  for  Peace  proposal 
reversed  this,  giving  dissemination  of  information  and  pursuit  of  civil 
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applications  the  higher  priority,  albeit  as  a  means  of  achieving 
consensus  on  a  system  which  did  both. 

A  key  aspect  of  the  negotiations  on  the  new  agency  dealt  with  the 
appropriate  balance  between  its  two  central  functions  and  whether 
the  Issue  was  nuclear  disarmament,  control  of  uses,  or  simply 
verification  of  member  state  undertakings.  The  USSR  at  first 
maintained  its  previous  stance  that  the  objective  was  nuclear 
disarmament  but  argued  against  intrusive  safeguards;  India  took  this 
view  as  well.  For  the  United  States,  the  objective  was  control  of 
peaceful  uses  and  arms  control,  and  the  United  States  supported 
strong  safeguards.  A  number  of  Western  European  and  less- 
developed  countries  were  actively  pursuing  nuclear  research;  for 
them,  extensive  and  intrusive  controls  were  not  acceptable. 

Resolution  of  this  issue  was  key  to  the  success  of  the  Statute 
Conference  and  the  organization  it  was  to  create.  The  relative 
emphasis  on  promoting  peaceful  uses  and  controlling  proscribed  uses 
was  also  central  to  the  status  of  verification  procedures  (safeguards) 
in  the  system.  A  system  that  emphasized  promotion  would  not 
emphasize  strong  and  intrusive  safeguards  to  the  same  degree  as  a 
regime  in  which  controlling  proliferation  had  the  highest  priority. 

The  Internation  Atomic  Energy  Agency  Statute 
and  Early  Safegnards 

The  compromise  achieved  is  reflected  In  Article  II  of  the  Statute  of  the 
IAEA,  which  identifies  two  objectives  for  the  organization.  First,  “to 
accelerate  and  enlarge  the  contribution  of  atomic  energy  to  peace, 
health  and  prosperity  throughout  the  world.”  Second,  to  “ensure,  so 
far  as  it  is  able,  that  assistance  provided  by  it  or  at  its  request  or 
under  Its  supervision  or  control  is  not  used  in  such  a  way  as  to  further 
any  military  purpose.”^ ^  To  accomplish  this  second  objective,  one 
function  of  the  Agency  is  to: 

establish  and  administer  safeguards  designed  to  ensure  that  special 
fissionable  and  other  materials,  services,  equipment,  facilities,  and 
information  made  available  by  the  Agency,  or  at  its  request  or  under 
its  supervision  or  control  are  not  used  to  further  any  military 
purpose;  and  to  apply  safeguards,  at  the  request  of  the  parties,  to 
operations  under  any  bilateral  or  multilateral  arrangement,  or,  at  the 
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request  of  a  State,  to  any  of  that  State's  activities  in  the  field  of 

atomic  energy/^ 

Eisenhower's  Atoms  for  Peace  speech  contemplated  a  regime  in 
which  the  IAEA  would  be  the  conduit  for  international  cooperation  and 
commerce  in  nuclear  material  and  technology  and  the  Statute  reflects 
this.  According  to  the  Statute,  safeguards  are  to  apply  even  to 
services,  equipment,  and  Information. 

But  Atoms  for  Peace  quickly  took  on  a  second  face  even  as  the 
Statute  was  being  negotiated.  Atoms  for  Peace  also  produced  the 
Atomic  Energy  Act  of  1954,  which  authorized  supply  of  research 
laboratories  and  reactors  (and  highly  enriched  uranium  fuel)  directly 
to  other  countries.  This  bilateral  cooperation  was  implemented  by 
formal  “agreements  for  cooperation”  between  the  United  States  and 
the  receiving  government,  stipulating  conditions  of  the  assistance. 
One  condition  was  safeguards,  verification  that  exported  commodities 
were  being  used  only  for  peaceful  purposes.  Inspections  were 
performed  by  U.S.  authorities,  with  the  understanding  that  once  the 
international  organization  envisioned  in  Eisenhower's  speech  was 
established.  It  would  take  over  safeguards.  Similar  bilateral 
cooperation  programs  were  quickly  established  by  Britain  and  the 
USSR,  and  later  France  and  Canada.  The  resulting  fabric  of  bilateral 
arrangements  (cooperation  and  obligations)  essentially  undermined 
the  original  premise  of  the  Statute.  No  longer  was  the  IAEA  the  sole 
conduit  for  knowledge,  technology,  and  materials.  There  was  no 
obligation  to  foreswear  nuclear  weapons,  only  to  separate 
safeguarded  activities  from  any  nuclear  weapons  related  activities. 
Safeguards  on  technology^^  would  not  be  attempted  for  20  years, 
long  after  training  and  technology  had  permitted  the  creation  of  many 
indigenous  programs  free  from  any  safeguards  or  IAEA  oversight. 

Because  the  bilateral  cooperation  system  was  already  well 
developed  by  1956,  the  negotiators  of  the  Statute  recognized  the 
need  for  the  Statute  to  address  this  situation.  Hence  the  second  part 
of  the  provision  quoted  above,  permitting  the  IAEA  to  apply 
safeguards,  when  requested,  to  items  obtained  bilaterally  or 
developed  indigenously.  In  the  long  term  this  provision  would  prove 
to  be  the  more  important;  it  was  this  latter  clause  that  permitted  the 
IAEA  to  become  the  verification  agent  for  the  NPT. 
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Although  the  IAEA  was  established  as  an  independent 
international  organization  and  not  as  a  specialized  agency  of  the 
United  Nations  operating  under  the  Charter,  the  Statute  explicitly 
subordinates  the  IAEA  to  the  United  Nations,  and  especially  the 
Security  Council,  “as  the  organ  bearing  the  main  responsibility  for  the 
maintenance  of  international  peace  and  security.”'''^ 

The  IAEA  General  Conference  “may  discuss  any  questions  or  any 
matters  within  the  scope  of  this  Statute  .  .  .  and  may  make 
recommendations  to  the  membership  of  the  Agency  or  to  the  Board 
of  Governors  or  to  both  on  any  such  questions  or  matters.”^^  It  may 
also  suspend  a  member  “from  the  privileges  and  rights  of 
membership”^®  If  that  member  State  has  “persistently  violated  the 
provisions  of  this  Statute  or  of  any  [safeguards,  project,  or  supply] 
agreement  entered  into  by  it  pursuant  to  this  Statute.”^^ 

The  IAEA  Board  of  Governors  has  very  broad  powers  “to  carry 
out  the  functions  of  the  Agency  in  accordance  with  this  Statute, 
subject  to  its  responsibilities  to  the  General  Conference.”^®  In 
practice,  the  Board  approves  all  agreements  between  the  Agency  and 
member  states,  such  as  project  and  supply  agreements  (which,  in 
addition  to  transferring  a  nuclear  facility,  nuclear  material,  or 
equipment,  also  require  safeguards  on  the  supplied  items)  and 
safeguards  agreements.  In  practice,  it  is  the  Board,  and  not  the 
General  Conference,  that  oversees  the  Secretariat's  work  in 
implementing  safeguards,  and  it  is  also  the  Board  that  receives 
reports  from  the  Director  General  on  safeguards  matters.  If  the 
Director  General  informs  the  Board  that  a  safeguards  agreement  has 
been  violated,  the  Board 

shall  call  upon  the  recipient  State  to  remedy  forthwith  any  non- 
compliance  which  it  finds  to  have  occurred.  The  Board  shall  report 
the  non-compliance  to  all  members  and  to  the  Security  Council  and 
General  Assembly  of  the  United  Nations.  In  the  event  of  failure  of 
the  recipient  State  to  take  fully  corrective  action  within  a  reasonable 
time,  the  Board  may  take  one  or  both  of  the  following  measures: 
direct  curtailment  or  suspension  of  assistance  being  provided  by  the 
Agency  or  by  a  member,  and  call  for  the  return  of  materials  and 
equipment  made  available  to  the  recipient  member.  The  Agency 
may  also,  .  .  .  suspend  any  non-complying  member  from  the 
exercise  of  the  privileges  and  rights  of  membership.^® 
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While  these  sanctions  fall  far  short  of  the  acts  of  force  necessary  to 
wrest  a  nuclear  weapons  program  from  a  renegade  state,  they  are  far 
reaching  and  (until  the  Chemical  Weapons  Convention  comes  into 
force)  effectively  exceeded  only  by  the  rights  afforded  to  the  Security 
Council  itself. 

The  Board  of  Governors  has  reported  several  instances  of 
noncompliance  to  the  Security  Council.  The  first  involved  Iraq,  based 
on  discoveries  subsequent  to  Iraq's  defeat  in  the  Gulf  War.  The 
second  involved  Romania,  which  itself  reported  violations  by  the 
previous  Communist  government.  The  most  significant  case, 
because  the  Agency  itself  detected  the  noncompliance  (in  Iraq  non- 
compliance  was  discovered  as  a  byproduct  of  defeat  in  war,  and 
Romania  reported  its  noncompliance  under  the  previous  Communist 
government),  occurred  In  May  1993  when  the  Board  informed  the 
Security  Council  that  the  IAEA  was  unable  to  perform  its  verification 
obligations  in  North  Korea  and  suspended  all  IAEA  technical 
assistance  to  North  Korea.^°  In  the  case  of  Iraq,  the  IAEA  has 
actually  destroyed  nuclear  facilities  and  removed  nuclear  material,  but 
these  actions  were  taken  under  Security  Council  mandate,  not  the 
Statute. 

The  IAEA  has  also  reported  instances  in  which  it  could  not 
perform  its  safeguards  responsibilities,  for  example  with  respect  to 
two  unidentified  states  (widely  understood  to  be  Pakistan  and  India) 
in  1983.  While  not,  strictly  or  legally  speaking,  a  report  of  non- 
compliance,  when  the  Secretariat  reports  to  the  Board  (or  the  IAEA 
reports  to  the  United  Nations)  that  the  inspectorate  is  unable  to  fulfill 
its  verification  responsibilities  because  of  actions  by  a  member  state, 
this  is  one  step  short  of  reporting  actual  noncompliance  and  an 
effective  lever  to  obtain  compliance  with  safeguards  obligations. 

The  Secretariat  (the  staff  of  the  IAEA)  is  headed  by  the  Director 
General  and  is  charged  to  “fulfill  the  objectives  and  functions  of  the 
Agency.”  In  this  capacity  all  personnel  are  to  be  truly  international 
civil  servants: 

In  the  performance  of  their  duties,  the  Director  General  and  the  staff 

shall  not  seek  or  receive  instructions  from  any  source  external  to  the 

Agency.  They  shall  refrain  from  any  action  which  might  reflect  on 
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their  position  as  officials  of  the  Agency;  subject  to  their 
responsibilities  to  the  Agency,  they  shall  not  disclose  any  industrial 
secret  or  other  confidential  information  coming  to  their  knowledge  by 
reason  of  their  official  duties  for  the  Agency.^^ 

The  powers  of  the  IAEA  with  respect  to  safeguards  are  listed  in 
Article  XII  of  the  Statute.  As  originally  conceived,  the  IAEA  was  to 
have  significant  powers.  But  because  subsequent  developments  did 
not  take  the  intended  course,  some  of  the  language  detailing  Agency 
rights  and  obligations  must  be  interpreted  carefully.  The  Statute 
gives  the  Agency  authority  to: 

•  Examine  the  design  of  specialized  equipment  and  facilities,  to 
approve  it  only  from  the  view-point  of  assuring  that  it  will  not 
further  any  military  purpose,  .  .  and  that  it  permit  effective 
application  of  safeguards 

•  Require  the  maintenance  and  production  of  operating  records 
to  assist  in  ensuring  accountability  for  source  and  special 
fissionable  material 

•  Approve  the  means  to  be  used  for  the  chemical  processing  of 
irradiated  materials  solely  to  ensure  that  this  chemical  processing 
will  not  lend  itself  to  diversion  of  materials  for  military  purposes 

•  Require  that  nuclear  materials  . . .  produced  as  a  by-product 
of  peaceful  activities  under  safeguards  shall  also  remain  subject 
to  safeguards; 

•  Require  deposit  with  the  Agency  of  any  excess  fissionable 
materials  produced  or  recovered  as  a  by-product ...  to  prevent 
stock-piling  of  materials  not  being  utilized  directly  in  peaceful 
activities 

•  Send  inspectors  .  .  .  designated  by  the  Agency  after 
consultation  . . .  with  the  State  .  .  .  who  shall  have  access  at  all 
times  to  all  places  and  data  and  to  any  person  who  by  reason  of 
his  occupation  deals  with  materials,  equipment,  or  facilities  which 
are  required  by  this  Statute  to  be  safeguarded,  as  necessary  to 
account  for  source  and  special  fissionable  materials  . .  .  and  to 
determine  whether  there  is  compliance  with  the  undertaking 
against  use  in  furtherance  of  any  military  purpose. 

Clearly  the  safeguards  provisions  of  the  Statute  still  resonated 
with  ideas  originally  put  forth  in  the  Baruch  Plan.  But  now  the  powers 
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of  the  inspectorate  were  extended  not  only  to  data  collection  but  also 
to  judging  compliance: 

The  staff  of  inspectors  shall  also  have  the  responsibility  ...  of 
determining  whether  there  is  compliance  with  the  undertakings  . . . 
and  with  all  other  conditions  of  the  project  prescribed  in  the 
agreement  between  the  Agency  and  the  State. .  . .  The  inspectors 
shall  report  any  non-compliance  to  the  Director  General  who  shall 
thereupon  transmit  the  report  to  the  Board  of  Governors.^ 

A  number  of  aspects  of  this  paragraph  warrant  comment.  First,  it  is 
the  inspectors,  and  not  their  supervisors  or  the  Director  General,  who 
are  to  determine  compliance  (“the  inspectors  shall  report  any  non- 
compliance”).  The  Director  General  appears  to  have  only  procedural 
functions  in  this  situation — reporting  the  finding  to  the  Board. 
However,  this  same  paragraph  in  the  Statute  appears  to  give  the 
Board  the  power  to  determine  compliance:  “The  Board  shall  call  upon 
the  recipient  State  or  States  to  remedy  forthwith  any  non-compliance 
which  it  finds  to  have  occurred:'^"^  In  recent  practice  the  Director 
General  reports  to  the  Board  that  the  Secretariat  is  unable  to  confirm 
compliance,  along  with  the  reasons  for  this  inability,  and  the  Board 
makes  the  formal  determination. 

One  fundamental  aspect  of  the  IAEA  safeguards  process  is  that 
the  IAEA  must  negotiate  a  “safeguards  agreement”  with  the  state  (or 
states)  to  confirm  the  obligation  to  provide  safeguards  and  to  acquire 
the  rights  necessary  to  fulfill  this  obligation.  The  Statute  requires  a 
safeguards  agreement  only  in  the  original  context  of  being  the  conduit 
through  which  a  state  received  technology  and  material.^®  There  is 
no  requirement  in  the  Statute  to  negotiate  a  safeguards  agreement 
when  a  state  voluntarily  submits  Indigenous  facilities  or  materials,  or 
an  exporting  state  requires  safeguards.^® 

The  Statute  established  a  system  including  onsite  inspections 
along  with  considerable  data  flow  to  the  inspectorate  for  evaluation 
and  cross-checking.  But  as  originally  conceived,  the  inspectorate 
also  had  authority  to  ensure  that  nuclear  facilities  are  designed  and 
built  to  facilitate  safeguards  and  consistent  with  peaceful  nuclear 
activities  but  not  activities  prohibited  by  the  Statute  (activities 
identified  only  as  “any  military  purpose”“a  vague  but  useful 
characterization  that  will  not  be  overtaken  by  technological 
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developments).  A  system  in  which  these  measures  were  fully 
implemented  would  not  only  have  substantial  capability  to  verify  that 
Individual  member  states  were  complying  with  their  obligations  but 
would  also  afford  the  international  organization  a  significant  degree 
of  control  over  those  activities. 

The  Agency’s  first  efforts  to  establish  such  a  safeguards  system 
were  halting  and  difficult.  The  ad  hoc  nature  of  the  arrangements  first 
proposed  were  attacked  by  the  very  states  which  “opposed  the 
appointment  of  staff  to  study  In  advance  the  problems  of 
safeguards.”^^  The  first  standardized  system  was  adopted  in  1962. 
Experience  with  this  system  rather  quickly  led  to  its  revision  and 
extension.  A  second  system  was  initially  promulgated  in  1965  and 
quickly  amended  to  cover  several  additional  types  of  nuclear 
facilities.^®  This  document,  lNFCIRC/66/Rev.2,  describes  principles 
more  than  specifies  practice,  stipulating  “a  list  of  rules  to  govern  the 
application  of  safeguards  as  well  as  the  general  approaches  and 
procedures  to  be  used.”^®  Portions  of  this  document  are  included, 
and  others  incorporated  by  reference,  in  each  safeguards  agreement. 
Ironically,  it  was  objections  to  this  safeguards  system,  which  was  only 
defined  between  1965  and  1968,  which  led  to  the  significantly 
different  safeguards  approach  under  the  NPT,  even  though 
negotiations  on  the  NPT  were  completed  and  the  document  opened 
for  signature  In  1967. 

Beginning  In  the  early  1970s,  several  steps  were  taken  to 
strengthen  or  clarify  safeguards  under  INFCIRC/66.  Responding  to 
an  Argentine  effort  to  limit  safeguards  on  an  imported  reactor  to  5 
years,  in  1973  the  Board  established  a  formal  policy  on  duration  and 
termination  of  lNFCIRC/66-type  safeguards,  requiring  that  safeguards 
continue  until  the  Item  is  no  longer  usable  for  nuclear  purposes.®® 
The  next  year  the  Board  accepted  the  Director  General’s 
Interpretation  of  “any  military  purpose”  to  Include  any  nuclear 
explosive  device,  as  nuclear  explosives  were  not  readily 
distinguishable  based  on  intended  use.®^  At  about  this  time  the 
Agency  finally  addressed  safeguards  on  technical  information, 
introducing  into  safeguards  agreements  covering  facilities  supplied 
by  one  country  to  another  the  requirement  that  any  subsequent 
facility  using  the  same  technology  would  also  be  subject  to 
safeguards  under  the  same  agreement.®® 
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As  noted  above,  INFCIRC/66  safeguards  rights  and 
responsibilities  apply  only  to  materials  and  facilities  transferred 
through  the  IAEA,  or  more  frequently,  made  subject  to  IAEA 
safeguards  as  a  result  of  bilateral  agreement  between  the  supplier 
and  recipient.  As  such,  IAEA  safeguards  could  offer  no  judgment 
regarding  indigenous  nuclear  activities  (unless  voluntarily  submitted 
to  safeguards)  and  specifically  could  not  judge  whether  the  same 
state  had  a  covert  nuclear  weapons  program  in  addition  to  its 
safeguarded  peaceful  nuclear  program.  Recognizing  this  defect,  In 
1961  Ireland  Introduced  a  resolution  in  the  General  Assembly  calling 
for  an  international  agreement  banning  transfer  or  acquisition  of 
nuclear  weapons. 


The  ^on-Proliferatlon  Trea(y 

For  several  years  the  proposed  agreement  was  discussed  in  the 
Eighteen  Nation  Disarmament  Committee  (ENDC)  with  little  progress. 
The  United  States  and  Soviet  Union  agreed  that  the  treaty  must 
prohibit  nonnuclear-weapon  states  from  manufacturing  or  otherwise 
acquiring  nuclear  weapons,  and  prohibit  nuclear-weapon  states  from 
providing  nuclear  weapons  to  nonnuclear-weapon  states,  but  argued 
over  the  implications  of  these  points  for  NATO.^^  Many  nonnuclear- 
weapon  states  emphasized  other  themes:  a  need  for  the  nuclear- 
weapon  states  to  pursue  arms  limitations;  the  application  of  nuclear 
explosives  technology  to  peaceful  uses— Peaceful  Nuclear 
Explosives  (PNEs);  access  by  the  nonnuclear-weapon  states  to 
scientific  and  technical  information  and  technology  relevant  to 
peaceful  purposes;  and  security  assurances  for  non-nuclear  weapon 
states.^"^ 

Finally,  after  bilateral  talks.  In  August  1967  the  U.S.  and  Soviet 
co-chairmen  tabled  separate  but  identical  drafts  of  a  convention.  This 
text  was  discussed  first  in  the  ENDC  and  then  in  the  U.N.  General 
Assembly,  and  on  June  12,  1968,  the  U.N.  General  Assembly 
adopted  a  resolution  commending  the  text  and  encouraging 
adherence.  On  July  1,  1968,  the  Treaty  was  signed  by  over  60 
nations,  and  on  March  5,  1970,  the  NPT  entered  into  force. 

The  first  significant  feature  of  the  NPT  as  an  arms  control 
agreement  is  that  it  divides  all  potential  parties  in  two  groups;  those 
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that  alraady  possessed  and  had  detonated  nuclear  weapons  prior  to 
January  1 ,  1967,  and  those  that  had  not.®®  Nuclear  weapon  states 
commit  not  to  assist  “any  recipient  whatsoever”  in  acquiring  nuclear 
weapons  or  control  over  any  nuclear  explosive  devices.®®  Nonnuclear 
weapon  states  commit  not  to  “receive  the  transfer ...  or  control  over” 
nuclear  weapons  or  nuclear  explosives,  and  “not  to  manufacture  or 
otherwise  acquire  nuclear  weapons  or  other  nuclear  explosive 
devices;  and  not  to  seek  or  receive  any  assistance  “  in  their 
manufacture.®^  To  confirm  (in  part)  these  obligations,  each 
nonnuclear  weapon  state; 

undertakes  to  accept  safeguards,  as  set  forth  in  an  agreement  to  be 
negotiated  and  concluded  with  the  International  Atomic  Energy 
Agency  in  accordance  with  the  Statute  of  [the  IAEA]  and  the 
Agency's  safeguards  system,  for  the  exclusive  purpose  of 
verification  of  the  fulfillment  of  its  obligations  assumed  under  this 
Treaty  with  a  view  to  preventing  diversion  of  nuclear  energy  [sic] 
from  peaceful  purposes  to  nuclear  weapons  or  other  nuclear 
explosive  devices.®® 

This  is  in  contrast  to  previous  safeguards  obligations,  which  had 
precluded  any  military  use  but  did  not  prohibit  manufacture  or 
possession  of  PNEs.  it  is  important  to  note,  in  this  rather  belabored 
language  that  the  “exclusive  purpose  of  verification”  is  to  confirm  the 
“fuifillment  of  its  obligations  assumed  under  this  Treaty.”  Because 
only  nonnuclear  weapon  states  are  required  to  accept  safeguards,  as 
the  new  NPT  system  was  shaped  and  implemented,  these  states 
insisted  that  inspections  were  to  verify  national  declarations  of 
nuclear  material,  not  to  search  the  whole  country  for  evidence  of 
violations.  Many  perceived  safeguards  to  be  more  confidence¬ 
building  measures  than  rigorous  verification.  (Ironically  when,  after 
the  1991  Gulf  War,  the  safeguards  system  is  found  wanting,  this 
language  in  the  NPT  wiil  provide  the  legai  basis  for  implementing 
corrective  measures  extending  safeguards  to  inciude  searching  for 
undeclared  activities  which  violate  NPT  and  safeguards 
undertakings.) 

While  Statute  safeguards  apply  to  nuclear  facilities,  other 
specified  materials  and  equipment,  and  even  technology,  the  NPT 
stipulates  that  safeguards  shall  be  applied  only  to  “source  and  special 
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fissionable  material  whether  it  is  being  produced,  processed  or  used 
in  any  principal  nuclear  facility  or  is  outside  any  such  facility,”  but 
“shall  be  applied  to  all  source  or  special  fissionable  material  in  all 
peaceful  nuclear  activities  within  the  territory  of  such  State,  under  its 
jurisdiction,  or  carried  out  under  its  control  anywhere.”^^  Many 
countries  objected  to  the  intrusiveness  inherent  in  applying 
safeguards  to  facilities  and  equipment  and  argued  that  applying 
safeguards  only  to  nuclear  material  would  be  adequate,  because 
safeguards  would  apply  to  all  nuclear  material.  Thus  the  ambit  of 
NPT  safeguards  is,  on  the  one  hand  more  limited  than  under  the 
original  Statute  system,  but  in  another  respect  much  more 
comprehensive.  Clearly  the  authors  of  the  NPT  contemplated  a  new 
safeguards  system. 

A  further  limitation  is  that  safeguards  will  apply  only  to  nuclear 
material  In  “peaceful  nuclear  activities.”^°  The  NPT  does  not  define 
“peaceful  nuclear  activities”  or  characterize  nonpeaceful  nuclear 
activities,  nor  does  it  ever  address,  or  even  refer  directly  to,  the 
question  of  which  nonpeaceful  uses  of  nuclear  energy  (or  nuclear 
material)  are  not  proscribed. This  becomes  an  important  issue  in 
the  subsequent  development  of  the  NPT  safeguards  regime. 

Another  reflection  of  nonnuclear  weapons  states’  concerns  about 
the  intrusiveness  of  Statute  safeguards  is  the  requirement  that  NPT 
safeguards  “shall  be  implemented  in  a  manner  designed  to  comply 
with  Article  IV  of  this  Treaty  [guaranteeing  all  parties  access  to  the 
beneficial  uses  of  nuclear  energy],  and  to  avoid  hampering  the 
economic  or  technological  development  of  the  Parties  or  international 
cooperation  in  the  field  of  peaceful  nuclear  activities.”"^^  In  addition, 
NPT  safeguards  are  to  be  implemented  in  accordance  with  “the 
principle  of  safeguarding  effectively  the  flow  of  source  and  special 
fissionable  materials  by  use  of  Instruments  and  other  techniques  at 
certain  strategic  points.”"^^  This  “principle”  of  focusing  on  “certain 
strategic  points”  will  prove  very  important  in  the  history  of  NPT 
safeguards;  it  is  the  rock  on  which  the  system  nearly  foundered  in 
Iraq. 

Like  safeguards  under  the  Statute  itself,  the  safeguards  obligation 
under  the  NPT  is  not  self-executing.  Each  nonnuclear- 
weapon  state  (or  group  of  states)  “shall  conclude  agreements  with  the 
[IAEA]  to  meet  the  requirements  of  this  article  ...  in  accordance  with 
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the  Statute.”^^  While  the  NPT  requires  each  party  to  conclude  a 
safeguards  agreement  with  the  IAEA  within  1 8  months  of  ratifying  or 
acceding  to  the  NPT,  this  has  not  always  been  done.  Most  states 
that  fail  to  conclude  a  safeguards  agreement  In  a  reasonable  time  In 
fact  do  not  have  any  significant  nuclear  activities  to  place  under 
safeguards,  and  so  the  failure  is  of  legal  and  diplomatic  but  not 
practical  consequence.  North  Korea  is  a  notable  exception.  The  only 
recourse  in  such  cases  is  for  the  Board  of  Governors  (or  the  NPT 
Depositary  governments)  to  refer  the  matter  to  the  Security  Council.^^ 

Information  (]ircnlarl53 

In  response  to  the  NPT  provisions  relating  to  the  establishment  of  a 
specific  safeguards  system  for  its  implementation,  In  1972  the  IAEA's 
Board  of  Governors  created  a  special  committee  of  the  Board,  open 
to  all  members  of  the  IAEA  and  known  as  the  Safeguards  Committee, 
to  establish  new  safeguards  procedures  specifically  tailored  to  the 
NPT.  Over  the  course  of  some  8  months,  the  Safeguards  Committee 
produced  a  model  safeguards  agreement,  “The  Structure  and  Content 
of  Agreements  Between  the  Agency  and  States  Required  In 
connection  with  the  Treaty  on  the  Non-Proliferation  of  Nuclear 
Weapons.”  After  review  and  approval  by  the  Board  of  Governors,  this 
document  was  published  as  Information  Circular  (INFCIRC/)  153. 

It  establishes  a  two-tiered  safeguards  system.^®  The  foundation 
is  a  national  (or  possibly  multinational,  as  In  the  Euratom  and 
Argentine/Brazilian  cases)'^^  system  of  accounting  for  and  controlling 
nuclear  material.  This  system  maintains  facility-  and  national-level 
records  and  provides  reports  to  the  IAEA,  which  in  turn  is  responsible 
for  performing  the  measures  necessary  to  confirm  the  accuracy  and 
completeness  of  the  national  system.  This  takes  a  substantial  burden 
off  the  IAEA  while  permitting  the  individual  state  to  tailor  its  national 
system  to  its  legal  and  political  situation.  Burdens  (intrusiveness)  on 
the  state  and  operator  are  in  some  respects  reduced  even  as  the 
IAEA  is  relieved  of  considerable  detail  work. 

Part  I  of  the  document  identifies  the  principal  legal  and 
administrative  aspects  of  the  safeguards  agreement;  most  is  an 
elaboration  (and  in  many  respects  a  narrowing)  of  the  Inspection 
rights  IAEA  was  given  under  the  Statute.  Part  I  also  addresses  the 
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NPT  provisions  permitting  parties  to  exclude  from  safeguards  nuclear 
material  being  used  In  nonpeaceful  activities  that  do  not  violate  the 
NPT.  In  the  event  a  state  plans  to  use  nuclear  material  in  a  “non- 
proscrlbed  military  activity  not  in  conflict”  with  Its  NPT  obligations,  it 
must  conclude  arrangements  such  that  the  IAEA  is  informed  of  “the 
period  or  circumstances  during  which  safeguards  will  not  be 
applied.”'^®  By  agreement  when  INFClRC/153  was  negotiated, 
safeguards  must  be  applied  while  nuclear  material  is  being  processed 
for  such  use,  and  reapply  as  soon  as  the  material  is  no  longer  in 
active  use^^  To  date  no  state  has  requested  Agency  agreement  to 
such  arrangements. 

Part  II  elaborates  In  greater  detail  the  rights  and  obligations  of  the 
IAEA,  the  state,  and  individual  facility  operators.  These 
arrangements  can  be  summarized  relatively  succinctly,  but  perhaps 
of  greatest  significance  are  the  three  paragraphs  under  the  topic  of 
“Objective  of  Safeguards,”  the  first  of  which  stipulates: 

the  objective  of  safeguards  is  the  timely  detection  of  diversion  of 
significant  quantities  of  nuclear  material  from  peaceful  nuclear 
activities  to  the  manufacture  of  nuclear  weapons  or  of  other  nuclear 
explosive  devices  or  for  purposes  unknown,  and  deterrence  of  such 
diversion  by  the  risk  of  early  detection  “ 

This  paragraph  contains  a  number  of  important  concepts  and 
innovations.  The  terms  “timely  detection”  and  “significant  quantity” 
indicate  that  safeguards  are  to  have  a  specific  quantitative  basis,  but 
the  document  itself  does  not  establish  the  specific  quantities, 
permitting  variation  according  to  technical  circumstances  or  as 
technology  and  commercial  practice  evolve.  While  not  explicit,  it  is 
clear  that  the  “significant  quantity”  is  to  be  related  to  some  quantity 
that  can  lead  to  a  militarily  significant  activity,  the  construction  of  a 
nuclear  weapon.  However,  the  paragraph  also  stipulates  that  the 
IAEA  need  only  confirm  that  a  “significant  quantity”  is  missing;  it  is  not 
required  to  demonstrate  that  the  missing  material  has  in  fact  been 
diverted  to  a  prohibited  use.  This  substantially  eases  the  burden  of 
proof  on  the  inspector  and  leaves  to  the  state  the  ultimate 
responsibility  to  demonstrate,  when  it  cannot  account  for  all  nuclear 
material,  that  it  has  not  violated  its  treaty  obligations.  Finally,  this 
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paragraph  states  that  safeguards  have  two  related  objectives: 
detection  of  diversions  in  violation  of  obligations  and  deterrence  of 
such  violations.  Safeguards  are  both  to  strengthen  the  resolve  of 
states  parties  to  abide  by  their  obligations,  and  to  catch  them  when 
they  do  not. 

The  next  two  paragraphs  of  this  section  state  that  materials 
accountancy  is  to  be  “a  safeguards  measure  of  fundamental 
importance,  with  containment  and  surveillance  as  important 
complementary  measures”  and  that  the  “technical  conclusion  of  the 
Agency's  verification  activities  shall  be  a  statement”  regarding  the 
accounting  balance  of  nuclear  material  for  each  specified  locale 
(which  may  be  several  facilities,  a  facility,  or  part  of  a  facility, 
depending  on  circumstances).®^ 

These  two  paragraphs  have  been  the  subject  of  much 
interpretation  and  debate  since  1972.  On  the  one  hand,  they  have 
led  to  an  elaborate  system  for  precisely  accounting  for  nuclear 
material,  by  the  gram  for  plutonium  and  enriched  uranium.  This  is  a 
system  that,  with  modern  advances  in  technology,  has  been  able  to 
detect  rather  small  fluctuations  in  the  measured  values  of  nuclear 
material  In  processes  Involving  chemical  and  physical  (solid  to  liquid 
to  solid)  transformations.But  which  is  nonetheless  frequently  criticized 
for  limitations  on  the  size  of  detectable  fluctuations  as  being  too  large. 
At  the  same  time,  this  system  has  been  blamed  for  a  too  great  focus 
on  accounting  for  declared  nuclear  material  at  the  expense  of  a  wider 
focus  on  whether  all  the  data  obtained  during  an  inspection  are 
consistent  with  full  compliance,  or  whether  there  are  signs  of 
prohibited  activities  that  do  not  appear  in  the  accounting  process.®^ 

Under  normal  circumstances  the  IAEA  is  given  access  to 
“strategic  points”  in  a  facility,  and  these  strategic  points  are  to  be 
identified  by  the  Agency,  based  on  design  information  and  walking 
through  the  plant,  in  consultation  with  the  state  and  facility  operator. 
Until  a  “facility  attachment”  specifying  these  points  and  other  aspects 
of  “routine”  inspection  have  been  concluded,  IAEA  inspectors  perform 
“ad  hoc”  inspections  permitting  interim  access  to  all  locations  within 
the  facility.  This  procedure  for  receiving  and  reviewing  design 
information,  and  then  identifying  the  specific  points  in  the  facility  to 
which  access  is  required  for  routine  inspection  purposes,  is  a  major 
innovation  in  INFCIRC/153,  in  contrast  to  safeguards  practice  under 
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the  older  Statute  based  system.  Its  purpose  is  to  reduce  the 
intrusiveness  of  inspections,  in  any  reguiatory  process,  commercial 
operators  desire  as  much  predictability  and  as  little  interference  with 
the  production  process  as  possible.  However,  such  desires  are  not 
entirely  consistent  with  effective  verification  (as  would  be 
demonstrated  by  Iraq). 

For  this  reason,  in  addition  to  the  system  for  regular  inspection  of 
all  locations  containing  declared  nuclear  material,  iNFCIRC/153 
provides  for  “special  inspections”  either  to  verify  information  on 
abnormal  situations  reported  by  the  state  (“special  reports”)  or 

If  the  Agency  considers  that  information  made  available  by  the 
State,  including  explanations  from  the  State  and  information 
obtained  from  routine  inspections,  is  not  adequate  for  the  State  to 
fulfill  its  responsibilities  under  the  Agreement.®^ 

in  other  words,  whenever  the  IAEA  finds  Itself  unable  to  conclude  that 
all  nuclear  material  indicated  in  the  state’s  accounting  and  its  own 
inspection  reports  “remained  in  peaceful  nuclear  activities  or  was 
otherwise  adequately  accounted  for,”^"^  the  IAEA  may  request  a 
special  inspection,  which  can  include  “access  to  information  or 
locations  in  addition  to  the  access  specified  in  paragraph  76  for  ad 
hoc  and  routine  Inspections.”®^  This  additional  access  (to  documents 
or  to  “suspect  sites”)  is  to  be  determined  in  consultation  with  the 
inspected  state,  and  any  disagreement  is  to  be  handled  through 
normal  dispute  resolution  procedures  (an  arbitral  panel,  with  appeal 
to  the  International  Court  of  Justice),  except  in  cases  where  the 
Board  of  Governors  determines,  based  on  a  report  from  the  Director 
General,  that  access  “is  urgent  and  essential  in  order  to  ensure 
verification  that  nuclear  material  subject  to  safeguards  under  the 
agreement  is  not  diverted.”  In  this  case  the  state  is  obligated  to 
permit  access  “without  delay,  irrespective  of  whether  procedures  for 
the  settlement  of  a  dispute  have  been  invoked.” 

Once  INFCIRC/153  was  formally  approved  by  the  Board  in  1972, 
the  Secretariat  faced  the  daunting  task  of  negotiating  new  safeguards 
agreements  with  all  those  nonnuclear  weapon  states  that  had  by  that 
date  ratified  the  NPT.  As  was  the  case  with  previous  steps  in  the 
evolution  of  IAEA  safeguards,  no  sooner  was  the  deal  agreed  than 
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those  states  opposing  specific  measures  included  in  the  final  result 
began  to  push  implementation  back  to  the  more  limited  approach 
espoused  during  negotiation  of  the  new  approach.^®  Because 
INFClRC/153  contains  the  model  safeguards  agreement,  the 
language  of  all  agreements  is  virtually  identical,  reflecting  only 
different  options  available  for  certain  administrative  issues.  But  the 
IAEA  also  had  to  negotiate  more  technical  operational  and  procedural 
documents,  known  as  Subsidiary  Arrangements  and  Facility 
Attachments,  which,  because  they  contained  detailed  design  facility 
information,  are  held  in  confidence  between  the  Agency  and  the 
individual  state.  In  negotiating  these  documents  many  states  sought 
to  regain  positions  lost  during  negotiation  of  lNFCIRC/153. 

This  was  especially  the  case  with  respect  to  frequency  and  scope 
of  inspector  access  to  facilities,  but  also  with  types  of  safeguards 
equipment  and  procedures  the  state  or  facility  operator  would  accept. 
While  INFCIRC/153  clearly  establishes  the  Agency's  right  to  conduct 
unannounced  inspections,  objections  were  frequently  raised  on  both 
practical  ground  and  “as  a  matter  of  principle,”®^  and  the  few 
instances  in  which  unannounced  inspections  were  conducted 
involved  such  unusual  circumstances  as  to  demonstrate  that  the  right 
was  not  accepted  in  practice.®®  For  all  practical  purposes,  IAEA 
inspection  rights  became  limited  to  declared  facilities,  and  normally 
to  previously  agreed  locations  (“strategic  points”)  within  those 
facilities,  following  due  notice  and  coordination  with  the  government 
and  facility  operator. 

Critics  noted  the  significance  of  these  limitations,  some  arguing 
that  IAEA  safeguards  were  no  better  than  a  confidence-building 
measure,  and  one  not  instilling  much  confidence  at  that.  But  until  the 

1991  Gulf  War  the  political  will  among  member  states  to  respond  to 
these  critics  did  not  exist;  they  were  instead  ignored.®®  Following  the 
Gulf  War  the  international  community  discovered  that  Iraq  had  been 
conducting  an  extensive  covert  nuclear  weapons  program,  including 
several  large  facilities  working  on  different  uranium  enrichment 
methods,  and  some  very  small  work  on  plutonium  production  and 
handling  conducted  in  part  at  a  facility  being  inspected.®® 

These  discoveries  energized  the  international  community  and  led 
to  a  number  of  actions  in  the  Board  of  Governors.  Between  February 

1992  and  June  1993  the  Board  took  a  number  of  important  steps.®^ 
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First,  it  reaffirmed  the  right  of  the  IAEA  to  conduct  special 
inspections,  and  specifically  to  request,  and  even  to  insist  upon, 
access  to  sites  not  declared  by  the  state  as  relevant  to  nuclear 
activities.  This  right  to  inspect  undeclared  sites  is  clearly  articulated 
in  INFCIRC/153,  but  had  not  previously  been  used  (perhaps  because 
of  the  belief  of  senior  Secretariat  officials  that  the  Board  would  not 
support  inspectors  in  the  event  of  a  confrontation®^  or  because  no 
situation  providing  a  need  and  sufficient  evidence  to  support  such  a 
request  had  ever  arisen).®® 

Second,  the  Board  clarified  the  question  of  what  information  may 
provide  the  basis  for  the  Director  General  requesting  a  special 
inspection.  Previous  understanding  had  been  that  it  must  be  some 
combination  of  information  provided  by  the  state  and  generated  by 
inspectors  in  the  course  of  inspections  in  that  state.  The  Board 
explicitly  rejected  this  limitation  and  affirmed  that  “non-safeguards” 
information,  whether  arising  from  Agency  technical  cooperation 
activities,  public  records,  or  news  media,  or  provided  to  the 
Secretariat  by  another  member  state,  could  also  be  used.  The 
Director  General  was  authorized  to  use  any  information  coming  into 
his  possession,  provided  that  he  was  prepared  to  take  responsibility 
for  judging  the  information  to  be  of  sufficient  credibility  to  warrant 
pursuit. 

While  national  Intelligence  information  was  not  explicitly  a  part  of 
this  arrangement,  the  debate  makes  it  clear  that  the  Governors 
understood  the  breadth  of  the  language  in  the  decision  taken,  and 
intended  to  include  intelligence.®^  This  understanding  was  confirmed 
in  practice  in  February  1993,  when  the  Secretariat  presented  to  the 
Board  extensive  evidence  that  North  Korea  was  not  complying  with 
Its  NPT  safeguards  obligations.  The  evidence  included  both  analysis 
of  samples  taken  during  inspections  and  satellite  imagery  (obviously 
provided  by  the  United  States)  of  facilities  the  IAEA  sought  to  Inspect 
but  from  which  inspectors  had  been  barred  by  North  Korea.  The 
Board  discussion  then  and  subsequently  focused  on  the  issue  of  the 
noncompliance  and  not  on  the  nature  of  the  evidence  used  to 
demonstrate  that  noncompliance. 

Third,  the  Board  determined  that  language  in  all  Subsidiary 
Arrangements  should  be  amended  to  ensure  that  states  are  obligated 
to  inform  the  inspectorate  of  new  facilities,  or  significant  design 
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changes  to  existing  facilities,  before  the  facility  is  built  or  modified, 
and  to  ensure  that  complete  “as  built”  information  is  available  to 
inspectors  six  months  before  nuclear  material  is  introduced. 

Finally,  the  Board  expanded  significantly  the  types  of  Information 
concerning  exports  and  bilateral  cooperation  which  states  are  to 
provide  to  the  IAEA.  The  Agency  also  requested  annual  information 
from  all  member  states  (not  just  NPT  parties)  regarding  domestic 
production  of  uranium  ore  concentrate.  Unlike  the  preceding  changes 
to  IAEA  practice,  this  last  is  to  be  implemented  on  a  voluntary  basis 

What  is  most  significant  about  these  and  other  safeguards 
reforms  now  under  consideration  is  that  none  required  amendment  of 
the  Statute,  the  NPT,  or  even  of  INFCIRC/153  and  safeguards 
agreements  negotiated  pursuant  to  it.  The  legal  basis  was  always 
there,  it  only  needed  a  different  Interpretation.  The  change  In 
interpretation  required  political  will  among  member  states,  and  until 
the  revelations  about  Iraq's  multiple  safeguards  violations  and 
extensive  nuclear  weapons  program,  that  political  will  had  been 
lacking.  Perhaps  the  most  Important  question  is  how  long  this 
political  will  can  last,  and  whether  the  principal  members  of  the  Board 
and  senior  officials  in  the  Secretariat  can  resist  gradual  erosion  of 
these  gains  as  the  threat  fades  in  immediacy. 

Analysis 

The  IAEA  safeguards  system  is  very  different  from  other  systems. 
Perhaps  because  of  Its  heritage  In  the  Baruch  Plan,  the  IAEA 
safeguards  system  is  the  most  completely  international  of  all  treaty 
verification  systems.  The  IAEA's  Secretariat  is  responsible  for 
performing  all  elements  of  the  verification  function;  that  Is,  it  receives 
reports,  conducts  Inspections  and  collects  other  Information,  and  then 
evaluates  that  Information  and  forms  a  judgment  regarding 
compliance  or  noncompliance  based  on  the  information  available  to 
it.  Sometimes  the  judgment  is  Instead  that  the  Agency  cannot 
determine  compliance  (because  of  inadequate  information  or  access). 

Of  great  significance  is  the  fact  that  the  IAEA  does  not  verify 
compliance  with  the  NPT,  but  verifies  compliance  with  a  safeguards 
agreement  between  the  state  and  the  IAEA,  which  the  state  entered 
into  to  fulfill  an  obligation  under  the  NPT.  The  IAEA  does  not,  even 
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by  the  current  interpretation  of  its  safeguards  role,  seek  to  detect 
activities  unrelated  to  the  diversion  or  undeciared  possession  of 
nuclear  materials.  Neither  the  IAEA  nor  its  member  states  have  ever 
formally  addressed  the  question  of  whether  the  IAEA  should  expand 
verification  to  include  detection  of  activities  related  to  nuclear 
weapons  (such  as  fuzing  and  firing  systems,  high-explosives  testing, 
or  delivery  system  development)  but  not  involving  nuclear  material. 
Nor  does  the  IAEA  verify  any  of  the  obligations  nuclear  weapon 
states  undertake  in  Article  1  of  the  NPT.  The  original  objective  in 
1945  was  global  nuclear  disarmament.  The  NPT  is  a  pragmatic  effort 
to  stop  the  proliferation  of  nuclear  weapon  states  but  recognizes  that 
global  nuclear  disarmament  was  not,  and  may  not  be,  achievable.®^ 

That  same  sense  of  pragmatism  is  reflected  in  the  verification 
system  for  the  NPT.  When  the  IAEA  finds  a  state  in  noncompllance, 
as  it  has  done  on  several  occasions  (Romania,  Iraq,  and  North 
Korea),  that  noncompliance  is  with  an  IAEA  safeguards  agreement. 
It  is  for  NPT  parties  and  the  Security  Council  to  judge  whether  or  not 
a  state  has  violated  Its  NPT  obligations.  In  fact,  there  Is  no  body 
specifically  assigned  responsibility  for  determining  whether  or  not  a 
state  is  in  compliance  with  the  NPT.  This  odd  and  partial  relationship 
between  the  IAEA  and  the  NPT  arises  because  the  IAEA  was  created 
first,  and  then  used  as  the  vehicle  for  verifying  NPT  undertakings. 
Had  all  the  significant  members  of  the  IAEA  become  parties  to  the 
NPT  early  on,  the  partial  relationship  might  not  have  developed.  But 
as  long  as  France,  Spain,  China,  India,  Pakistan,  Israel,  South  Africa, 
Argentina,  and  Brazil  were  all  outside  the  NPT  (which  was  the  case 
until  recently,  and  half  these  states  still  remain  outside  the  NPT), 
there  would  be  strong  objections  to  making  the  IAEA  directly 
responsible  for  overseeing  the  NPT  as  such. 

In  the  case  of  nuclear  safeguards.  It  appears  that  the  course  of 
verification  efforts  was  defined  long  before  the  IAEA  system  was 
established  and  long  before  there  was  a  civil  nuclear  industry  on 
which  to  apply  such  safeguards.  The  United  States  (in  fact,  a  few 
wise  and  prescient  Individuals  serving  on  a  senior  advisory 
committee)  identified  the  broad  themes  of  the  nonproliferation  system 
and  its  verification  elements,  and  the  subsequent  course  of  events 
has  essentially  been  a  gradual  realization  of  some  (but  decidedly  not 
all)  of  those  ideas. 
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At  present  the  international  nuclear  safeguards  system  is  largely 
consistent  with  that  envisaged  by  those  who  negotiated  the  NPT 
safeguards  described  in  INFCIRC/153  over  20  years  ago,  but 
fundamental  changes  to  this  system  are  now  being  explored.  These 
changes  would  place  even  greater  emphasis  on  searching  for 
undeclared  nuclear  activities  and  thereby  perhaps  permit  a  significant 
reduction  in  the  inspection  of  declared  activities.  Such  measures  as 
satellite  surveillance  and  environmental  monitoring  techniques  may 
hold  promise,  but  that  promise  will  need  to  be  well  demonstrated 
before  the  international  community  is  willing  to  accept  these 
measures  instead  of  the  existing  system.  These  new  measures  will 
also  stimulate  new  concerns  of  intrusiveness  and  compromise  of 
sovereignty  to  be  resolved.  For  the  immediate  future,  IAEA 
safeguards  will  remain  and  are  finally  consistent  with  the  vision  of 
1967-1972  and,  to  a  lesser  but  reasonable  degree,  with  the  vision  of 
1946-1948. 


Wes 

1 .  William  Epstein,  The  Last  Chance:  Nuclear  Proliferation  and  Arms 
Control  (Hew  York:  The  Free  Press,  1976),  4-6. 

2.  Ibid.,  5. 

3.  Allan  McKnight,  Atomic  Safeguards:  A  Study  in  International 
Verification  (New  York:  UNITAR,  1 971 ),  4. 

4.  Ibid.,  5. 

5.  Most  discussions  tend  to  equate  the  Acheson-Lilienthal  Report  and 
the  Baruch  Plan.  I  am  grateful  to  Leonard  Spector  for  pointing  out  the 
significant  differences  between  the  two  with  respect  to  how  they  treated 
eventual  U.S.  entry  into  the  envisioned  new  international  regime  and  the 
consequence  significant  difference  in  acceptability  to  the  USSR. 

6.  Ibid.,  7. 

7.  Ibid.,  8. 

8.  Ibid.,  13. 

9.  Lawrence  Scheinman,  The  International  Atomic  Energy  Agency  and 
World  Nuclear  Order  (Washington,  DC:  Resources  for  the  Future,  1987), 
61-62.  Disarmament  efforts  had  been  deadlocked  from  the  beginning,  and 
in  the  interim  the  USSR  and  the  United  Kingdom  had  detonated  fission 
weapons,  and  the  United  States  and  the  USSR  had  detonated  fusion 
weapons.  While  the  major  powers  had  aggressive  military  programs,  civil 
applications  of  nuclear  energy  were  not  being  pursued  with  similar  vigor. 


45 


10.  The  seven  allies,  selected  on  the  basis  that  they  were  either 
advanced  in  nuclear  technology  or  producers  of  nuclear  materials,  were  the 
United  Kingdom,  Canada,  France,  South  Africa,  Belgium,  Australia,  and 
Portugal.  See  McKnight,  21-23,  and  Scheinman,  63-73. 

11.  Statute  of  the  International  Atomic  Energy  Agency  ["Statute”],  as 
amended  up  to  28  December  1 989;  Article  II. 

12.  Statute,  III/6. 

1 3.  That  is,  knowledge  and  “know-how”  (whether  in  documentary  forms 
such  as  blue-prints  or  not)  as  opposed  to  specific  items  of  equipment.  The 
IAEA  would  safeguard  a  specific  piece  of  equipment,  but  did  not  address 
safeguarding  replications  of  that  equipment  which  the  recipient  country  might 
fabricate. 

14.  Statute,  III/B.4. 

15.  Ibid.,  V/D. 

16.  lbid.,V/E.3. 

17.  lbid.,XIX.B. 

18.  lbid.,VI/F. 

19.  lbid.,XII.C. 

20.  Historically,  most  North  Korean  nuclear  cooperation  has  been  with 
the  Soviet  Union,  not  the  IAEA.  The  IAEA  has  provided  training  and 
assistance  in  such  areas  as  surveying  for  uranium  ore  deposits  and 
laboratory  measurement  techniques.  Most  of  North  Korea's  nuclear  facilities 
were  built  indigenously.  Hence  suspending  cooperation  had  more  political 
effect  than  power  to  impede  the  program. 

21.  Statute,  Vll/F. 

22.  Ibid.,  Article  XII/A.1.,  3.,  5.,  and  6. 

23.  Ibid.,  Article  Xll/C. 

24.  Ibid.,  emphasis  added. 

25.  Ibid.,  Article  Xl/F. 

26.  Originally  all  items  subject  to  safeguards  were  either  supplied 
through  the  Agency  and  hence  captured  under  Article  Xl/F  or  made  subject 
to  safeguards  by  virtue  of  an  agreement  among  the  supplying  state,  the 
receiving  State,  and  the  Agency.  The  latter  form  of  agreement  was  known 
as  a  Safeguards  Transfer  Agreement  as  it  transferred  the  supplier's 
safeguards  rights  and  responsibilities  to  the  IAEA.  When  states  began  to 
make  strictly  voluntarily  submissions,  the  practice  was  to  negotiate  an 
agreement,  and  the  Secretariat  appears  to  have  just  adopted  the  practice 
they  were  accustomed  to. 

27.  McKnight,  46-53;  quotation  from  47. 


46 


J.  Christian  Kessler  ♦♦♦ 

28.  IAEA  document  INFCIRC/66/Rev.  2,  "The  International  Atomic 
Energy  Agency's  safeguards  system,  as  provisionally  extended  in  1966  and 
1968.” 

29.  Scheinman,  131. 

30.  Ibid.,  138.  This  decision  had  far  reaching  consequences  for  the  right 
of  non-nuclear  weapon  states  to  acquire  "peaceful  nuclear  explosives.”  It 
effectively  precluded  any  party  to  the  Treaty  of  TIatelolco— or  other  non-NPT 
safeguards  obligations— from  seeking  to  justify  development  of  a  nuclear 
explosive  as  being  strictly  for  peaceful  purposes  and  therefore  permissible. 
In  essence,  the  NPT  approach  to  peaceful  nuclear  explosives,  that  the 
explosive  be  supplied  by  and  used  under  the  control  of  a  nuclear  weapon 
state,  was  extended  to  all  safeguarded  material. 

31.  Ibid.,  139, 141;  Ben  Sanders,  “IAEA  Safeguards:  A  Short  Historical 
Background,”  in  A  New  Nuclear  Triad:  The  Non-Proliferation  of  Nuclear 
Weapons,  International  Verification  and  the  International  Atomic  Energy 
Agency  (Southampton,  England:  Programme  for  Promoting  Nuclear  Non- 
Proliferation,  1992),  11. 

32.  Scheinman,  139. 

33.  McKnight,  67. 

34.  Ibid.,  67-68. 

35.  Treaty  on  the  Non-Proliferation  of  Nuclear  Weapons  [”NPT”],  Article 
IX/3. 

36.  NPT,  Article  I. 

37.  NPT,  Article  II. 

38.  NPT,  Article  III/1. 

39.  NPT,  Article  III/1. 

40.  NPT,  Article  lll.l.  Actually,  safeguards  would  apply  to  all  nuclear 
material  in  all  peaceful  nuclear  activities,  as  the  negotiators  of  the  NPT 
explicitly  accepted  the  notion  that  some  military  activities,  not  associated  with 
nuclear  explosives,  would  be  permitted.  The  convention  did  not  discuss  just 
what  these  "non-proscribed”  military  nuclear  activities  would  be,  although  all 
recognized  that  using  nuclear  reactors  to  propel  naval  vessels  was  one. 
Interview  with  Myron  Kratzer,  former  Atomic  Energy  Commission  and  State 
Department  official,  February  3, 1994. 

41.  This  question  was  addressed  in  negotiating  the  NPT,  and 
subseqently  in  formulating  a  new  safeguards  approach  for  implementing  the 
NPT,  but  no  formal  understandings  on  this  issue  were  ever  documented. 
Essentially  it  was  understood  that  using  nuclear  power  to  propell  naval 
vessels  was  permitted,  and  no  other  nuclear  uses  of  nuclear  materials  were 
foreseen  (using  depleted  uranium  in  anti-tank  ammunition  was  and  is  not 
considered  a  "nuclear”  use).  Interview  with  Myron  Kratzer. 


47 


❖  Verifying  Nonproliferation  Treaties 

42.  NPT,  Article  III/3. 

43.  NPT,  Preamble.  Article  III/3  incorporates  this  language  by  reference 
into  the  provisions  of  Article  III. 

44.  NPT,  Article  III/4. 

45.  Some  states  which  are  not  NPT  parties,  such  as  India,  argue  that  the 
IAEA  Board  of  Governors  is  not  responsible  for  or  authorized  to  pursue  a 
state  which  is  flouting  its  NPT  obligations  by  failing  to  conclude  a  safeguards 
agreement. 

46.  A  more  detailed  description  of  this  system  can  be  found  in 
"International  Safeguards,”  by  David  Fischer,  in  Safeguarding  the  Atom:  A 
Critical  Appraisal,  ed.  Jozef  Goldblat  (London  &  Philadelphia:  Taylor  & 
Francis  for  Stockholm  International  Peace  Research  Institute,  1985),  79  ff. 

47.  The  IAEA  and  member  States  have  adopted  the  practice  of  using 
INFCIRC/153  as  the  model  for  other  full-scope  safeguards  agreements  as 
well,  including  those  implementing  the  Latin-American  nuclear-free  zone 
(Treaty  of  TIatelolco). 

48.  IAEA  document  INFCIRC/153,  "The  Structure  and  Content  of 
Agreements  Between  the  Agency  and  States  Required  in  Connection  with 
the  Treaty  on  the  Non-Proliferation  of  Nuclear  Weapons,”  paragraph  14. 

49.  Interview  with  Myron  Kratzer,  former  Atomic  Energy  Commission 
and  State  Department  official,  February  3, 1994. 

50.  INFCIRC/153,  paragraph  28. 

51.  INFCIRC/153,  paragraphs  29,  30. 

52.  Interview  with  Myron  Kratzer.  Kratzer  has  made  this  same  point  in 
several  unpublished  papers  presented  at  meetings  of  the  Atlantic  Council's 
Project  on  Non-Proliferation. 

53.  INFCIRC/153,  para.  73. 

54.  This  statement  appears  in  the  Safeguards  Statement  which 
introduces  the  chapter  on  safeguards  implementation  in  each  IAEA  annual 
report.  See  for  example,  The  Annual  Report  for  1992,  GC(XXXV11)/1060, 
printed  by  the  International  Atomic  Energy  Agency,  July  1993, 135. 

55.  INFCIRC/153,  para.  73. 

56.  See  McKnight,  for  an  excellent  description  of  the  efforts  of  many 
original  members  of  the  IAEA  to  maximize  claims  of  sovereign  immunity  from 
intrusive  inspections  as  soon  as  the  new  IAEA  began  operation  in  1 957,  by 
refusing  to  fund  the  staff  necessary  to  formulate  a  safeguards  system  and 
then  by  refusing  to  accept  the  Director  General's  efforts  to  respond  to  a 
Japanese  request  for  safeguards  on  the  grounds  that  his  technical  approach 
was  not  adequately  studied  and  undergirded  with  technical  justifications  in 
detail. 

57.  Sanders,  9. 


48 


J.  Christian  Kessler  ❖ 


58.  Unannounced  inspections  have  been  conducted  only  in  situations 
in  which  the  IAEA  first  negotiated  specific  arrangements  with  the  member 
State  to  permit  this  practice,  and  these  always  involved  special 
circumstances.  One  case  involves  inspections  of  cascade  halls  in  centrifuge 
enrichment  plants,  and  extensive  negotiations  between  technology  holders 
and  the  Agency  over  a  complete  package  of  inspection  procedures,  which 
ultimately  included  “limited-frequency  unannounced-access”  inspections.” 
Another  situation  involved  “short-notice  random  inspections”  and 
arrangements  to  perform  such  inspections  to  test  their  utility  and  determine 
the  problems  which  might  arise. 

59.  The  first  manifestations  of  renewed  political  will  actually  occurred  at 
the  1 990  NPT  Review  Conference,  where  a  number  of  states  sought  to  re¬ 
emphasize  the  IAEA's  right  to  perform  special  inspections. 

60.  See  Lawrence  Scheinman,  “Lessons  From  Post-War  Iraq  For  the 
International  Full-Scope  Safeguards  Regime”  and  Maurizio  Zifferero,  “The 
IAEA:  Neutralizing  Iraq's  Nuclear  Weapons  Potential,”  both  in  Arms  Control 
Today  2Z,  no.  3. 

61.  J.  Christian  Kessler,  “History  &  Current  Trends  in  Nuclear 
Safeguards,”  unpublished  manuscript  prepared  for  International  Training 
Course  on  Implementation  of  State  Systems  of  Accounting  for  and  Control 
of  Nuclear  Material,  May  12-28,  1993,  Sante  Fe,  NM. 

62.  Sanders,  10. 

63.  Lawrence  Scheinman,  “The  Current  Status  of  IAEA  Safeguards,”  In 
A  New  Nuclear  Triad,  1 8. 

64.  Scheinman,  “Lessons.” 

65.  Article  VI  calls  for  “negotiations  in  good  faith  .  .  .on  a  treaty  on 
general  and  complete  disarmament  under  strict  and  effective  interational 
control,”  but  sets  no  timetable.  Lack  of  progress  over  the  past  25  years  is 
one  of  the  most  contentious  issues  facing  the  parties  today. 


49 


1  <*  Biological  Weapons 

he  Story  of  international  efforts  to  eliminate  biological  weapons  is  very 
different  from  that  of  nuclear  weapons.  The  first  efforts  to  prevent  the 
use  of  biological  weapons  took  place  during  the  League  of  Nations' 
attempt  to  eliminate  war,  the  horrors  of  which  had  been  made  so 
dismayingly  manifest  during  the  Great  War.  The  1925  Geneva 
Protocol  addressed  the  use  of  both  biological  and  chemical  weapons, 
although  only  the  latter  had  been  used  during  World  War  I.  Like  most 
international  agreements  of  that  day,  It  did  not  include  verification 
measures  or  otherwise  address  the  issue  of  compliance. 

Efforts  to  eliminate  biological  weapons  took  a  further  step  in  1972 
with  agreement  on  the  Biological  Weapons  Convention.  Although  the 
BWC  was  negotiated  only  shortly  after  the  NPT,  it  is  a  very  different 
treaty.  Like  the  NPT,  the  BWC  addresses  possession  rather  than 
hostile  use,  but  unlike  the  NPT  the  BWC  does  not  include  any 
measures  explicitly  dealing  with  judging  compliance  (although  it  does 
deal  with  resolving  concerns  of  one  state  party  regarding  the 
compliance  of  another).  This  may  stem  from  the  very  different 
international  legal  and  political  pedigrees  of  the  two  conventions:  the 
NPT  is  the  culmination  of  efforts  started  at  the  founding  of  the  United 
Nations  with  the  UNAEC  and  the  Baruch  Plan,  while  the  BWC 
continues  the  heritage  of  the  Geneva  Protocol.  Alternatively,  the 
differences  may  be  due  to  more  substantive  and  technical  factors 
rather  than  political  ones,  arising  from  the  relative  difficulties  in 
verifying  compliance  in  each  case.  This  Is  a  significant  issue,  and 
building  a  stronger  system  to  demonstrate  and  determine  compliance 
has  been  the  central  theme  of  BWC  review  conferences  since  the 
convention  entered  into  force. 

The  Geneva  Protocol 

The  first  international  effort  to  eliminate  biological  weapons^  was 
made  in  1925,  in  the  context  of  a  larger  disarmament  effort.  The 
Geneva  Protocol  (“Protocol  for  the  Prohibition  of  the  Use  in  War  of 
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Asphyxiating,  Poisonous  or  Other  Gases,  and  of  Bacteriological 
Methods  of  Warfare”)  was  written  at  the  1 925  Geneva  Conference  for 
the  Supervision  of  the  International  Traffic  In  Arms.  The  Geneva 
Protocol  contains  no  provisions  addressing  enforcement,  it  being 
assumed  that  the  deterrent  implications  of  no  first  use  would  prove 
adequate.  Until  a  1988  Security  Council  Resolution  established  an 
explicit  legal  relationship  for  purposes  of  enforcement,  the  Geneva 
Protocol  was  widely  viewed  as  more  hortatory  than  effective. 

The  Protocol  specifically  prohibits  “the  use  of  bacteriological 
methods  of  warfare”  and  states  parties  are  “bound  as  between 
themselves  according  to  the  terms  of  this  declaration.”^  While  the 
ban  on  use  of  “bacteriological”  (the  term  used  at  that  time)  weapons 
against  other  parties  is  clear,  the  references  to  chemical  weapons  are 
less  so  (this  issue  will  be  addressed  later).  The  Protocol  Itself 
contains  no  verification  or  other  compliance  or  enforcement  related 
provisions;  the  concept  of  including  compliance  related  provisions  into 
an  international  convention  would  become  common  only  following 
World  War  II.  More  importantly,  at  that  time  it  was  presumed  that  any 
first  use  (or  at  least  militarily  significant  first  use)  would  be  obvious, 
and  the  perpetrator  clear. 

This  is  not  the  place  to  explore  the  strong  and  weak  points  of  the 
Protocol  with  respect  to  the  obligations  it  creates  for  parties;  what  Is 
Important  for  this  study  is  that  it  firmly  establishes  several  ideas. 
First,  there  is  the  normative  point  that  biological  and  chemical 
weapons  are  not  acceptable  weapons  among  modern  civilized 
nations.  Second,  it  reiterates  the  principle  that  international  law  may 
prohibit  the  use  of  an  entire  class  of  weapons  (treaties  concluded 
before  World  War  I  had  established  prohibitions  against  use  of 
chemical  weapons,  but  these  treaties  were  repeatedly  violated  by  all 
major  belligerents  during  the  war).  Finally,  it  establishes  a  clear  link 
between  two  kinds  of  “weapons  of  mass  destruction,”  a  link  that  plays 
an  important  role  in  later  developments.  At  the  same  time,  the 
Geneva  Protocol  left  vital  work  undone;  while  use  was  prohibited 
(actually,  only  first  use  against  another  state  party),  possession  was 
not.  But  the  potential  for  a  nonparty,  or  a  party  acting  in  violation  of 
its  obligation,  to  attack  with  biological  (or  chemical)  weapons  meant 
that  each  party  would  be  remiss  in  protecting  itself  unless  it 
possessed  these  weapons.  It  appears  that  for  compliance  verification 
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to  become  an  important  and  routine  part  of  a  treaty,  possession  must 
either  be  prohibited  or  limited  in  some  measurable  fashion.  When 
only  use  is  prohibited,  compliance  questions  arise  only  when  illegal 
use  is  alleged,  and  historically  the  matter  has  required  political  rather 
than  technical  resolution. 

^[egotiating  the  Biological  Weapons  Convention 

The  Convention  was  negotiated  in  the  Conference  of  the  Committee 
on  Disarmament  (CCD)  between  1969  and  1972.  Compared  with  the 
many  years  It  took  to  negotiate  the  NPT,  or  would  take  to  negotiate 
the  CWC,  the  BWC  was  negotiated  very  quickly.  There  are  several 
views  on  why  this  was  possible. 

During  this  period  the  United  States  and  the  Soviet  Union  had,  in 
the  judgment  of  at  least  one  observer,  made  progress  on  strategic 
arms  control  a  “superordinate”  goal,  and  the  desire  to  maintain 
momentum  on  the  larger  arms  control  agenda  may  be  the  reason  for 
“the  sudden  pressure  for  an  early  agreement— even  on  rather  less 
than  satisfactory  terms— that  accelerated  the  CCD's  proceedings  in 
mid-1971  to  the  detriment  of  the  Convention  In  general  and  of  its 
more  robust  British  ingredients  in  particular.”^  (The  British  draft  text 
contained  significant  compliance  and  verification  related  provisions.) 
Nicholas  Sims,  perhaps  the  principal  student  of  the  BWC's 
development,  hypothesizes  that  Moscow  and  Washington  viewed  the 
BWC  as  a  means  to  maintain  momentum  on  arms  control,  “to  find  yet 
one  more  area  In  which  the  USA  and  the  USSR  shared  a  common 
interest  in  restraint.”"^ 

The  BWC  does  not  contain  any  verification  mechanism,  much 
less  a  complex  and  intrusive  International  inspection  regime  such  as 
IAEA  safeguards.  Sims  also  argues  that,  in  addition  to  the  “sudden” 
pressure  to  conclude  the  convention,  the  absence  of  verification 
provisions  is  due  to  a  belief  that  biological  weapons  were  not  really 
credible  military  weapons  because  of  the  difficulties  In  controlling  the 
effects  of  such  weapons  once  employed,  plus  the  complicated 
requirements  for  protecting  one's  own  forces.  In  1969  President 
Nixon  unilaterally  terminated  U.S.  offensive  biological  weapons 
programs,  arguing  that  biological  weapons  are  not  militarily  useful. 
Many  Western  and  nonaligned  states  were  willing  to  accept  the 
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absence  of  verification  measures  only  for  this  reason,  and  to  focus 
attention  on  the  more  militarily  pressing  matter  of  controlling 
chemical  weapons.  It  is  clearly  the  case  that,  because  the  United 
States  had  publicly  foresworn  biological  weapons,  the  administration 
was  inclined  to  seize  the  opportunity  to  obtain  legally  binding  pledges 
from  other  states,  with  or  without  verification.^  Moscow  may  have  had 
a  second  reason  for  wishing  to  avoid  the  verification  issue,  an 
intention  to  violate  the  treaty.® 

Another  factor  for  many  participants  was  difficuity  in  Identifying 
any  multiiateral  verification  measures  that  would  be  credible  (implying 
that  the  British  proposals  did  not).  At  this  time  the  U.S.  technical 
community’s  thinking  was  still  focused  on  national  technical  means.^ 
Finally,  both  chemical  and  biological  weapons  were  “on  the  agenda” 
of  the  CCD,  and  ACDA's  history  of  the  BWC  notes  that  while  the 
United  States  did  not  consider  either  to  be  of  greater  priority  than  the 
other,  “it  held  that  biological  weapons  presented  less  intractable 
problems”  and  an  agreement  on  biological  weapons  should  not  be 
delayed  until  “reliable  prohibition”  of  chemical  weapons  could  be 
agreed  upon.® 

The  Convention  on  the  Prohibition  of  the  Development, 
Production  and  Stockpiling  of  Bacteriological  (Biological)  and  Toxin 
Weapons  and  on  Their  Destruction  (BWC)  was  signed  in  April  1 972 
and  entered  into  force  in  March  1975  following  ratification  by  the  three 
depositary  states  (the  United  States,  the  Soviet  Union,  and  the  United 
Kingdom).  Article  I  prohibits  development,  possession,  or  retention 
of  biological  agents  and  toxins  “of  types  and  in  quantities”  without 
justification  for  peaceful  purposes,  as  well  as  the  weapons  or  other 
means  for  using  such  agents  or  toxins  “for  hostile  purposes  or  in 
armed  conflict.”  Article  II  obligates  parties  to  destroy  ail  such 
weapons  they  may  possess.  Article  III  prohibits  transfer  to  “any 
recipient  whatsoever”  and  prohibits  assistance  to  other  states  (not 
limited  to  parties)  or  international  organizations  regarding 
manufacture  or  acquisition  of  agents,  toxins,  or  means  of  delivery. 

The  Convention  does  not  specifically  address  verification,  but  it 
does  address  the  question  of  noncompliance.  First,  parties 
“undertake  to  consult  with  one  another  and  to  cooperate  in  solving 
any  problems  which  may  arise  in  relation  to  the  objective  of,  or  in  the 
application  of  the  provisions  of,  the  Convention.”  Parties  may  also 
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avail  themselves  of  “international  procedures  within  the  framework  of 
the  United  Nations  and  in  accordance  with  its  Charter.”®  Article  VI 
provides  that  any  party  “which  finds  that  any  other  State  Party  is 
acting  in  breach  of  obligations”  may  “lodge  a  complaint  with  the 
Security  Council.”  Such  a  complaint  “should  include  all  possible 
evidence  confirming  its  validity."  In  addition,  each  party  “undertakes 
to  cooperate  in  carrying  out  any  investigation  which  the  Security 
Council  may  Initiate,  in  accordance  with  the  provisions  of  the  Charter 
of  the  United  Nations,  on  the  basis  of  the  complaint  received  by  the 
Council.”  Furthermore,  “The  Security  Council  shall  inform  the  States 
Parties  to  the  Convention  of  the  results  of  the  Investigation.”  Finally, 
each  party  “undertakes  to  provide  or  support  assistance,  in 
accordance  with  the  United  Nations  Charter,  to  any  party  to  the 
Convention  which  so  requests,  if  the  Security  Council  decides  that 
such  Party  has  been  exposed  to  danger  as  a  result  of  violation  of  the 
Convention.”^® 

Ratification  Through  the  First  Review  Conference 

During  the  early  years  no  party  formally  accused  another  of  violating 
BWC  obligations,  although  Inklings  of  informal  accusations  against 
the  Soviet  Union  came  from  the  United  States.  However,  as  Sims 
notes,  there  were  no  formal  consultations  between  the  two 
superpowers  regarding  these  concerns,  as  is  provided  for  by  Article 
V.  Events  during  the  first  review  conference  would  build  on  this  lack 
of  regular  procedure. 

The  First  Review  Conference  was  held  In  March  1980  under 
rather  inauspicious  circumstances.  Ten  weeks  earlier  the  USSR  had 
invaded  Afghanistan,  and  international  concern  over  the  outbreak  of 
anthrax  In  Sverdlovsk  the  year  before  was  building  rapidly.^ ^  During 
this  first  review  conference,  reference  to  “strengthening”  the 
Convention  was  “virtually  taboo.”^^  Nonetheless,  this  First  Review 
Conference  did  make  some  progress  in  clarifying  the  terms  of  the 
Convention  and  In  specifying  a  consultative  procedure.^® 

The  Declaration  of  the  First  Review  Conference  notes  the 
confidence-building  value  of  voluntary  declarations  by  parties 
concerning  their  past  biological  weapons  programs  and  steps  to 
eliminate  such  programs.^"^  The  Declaration  also  “invites”  parties  to 
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submit  texts  and  information  concerning  national  legislation  or 
regulations  implementing  Convention  obligations  to  the  U.N. 
Secretariat.^^  More  importantly,  in  its  Final  Declaration,  the 
Conference  observed  that  this  “enables  interested  States  Parties  to 
use  various  international  procedures  which  would  make  It  possible  to 
ensure  effectively  and  adequately  the  implementation  of  the 
Convention  provisions.”^®  This  clarification  emphasized  that  a  party 
dissatisfied  with  the  results  of  bilateral  efforts  to  resolve  a  compliance 
concern  “could  bring  it  before  the  collectivity  of  States  Parties, 
represented  by  their  experts  in  a  veto-free  setting.”^^  This  has  the 
advantage  that  a  party  “would  no  longer  face  the  stark  choice 
between  bringing  a  formal  complaint  to  the  Security  Council  (under 
Article  Six)  where  even  its  consideration,  let  alone  investigation  and 
findings,  might  well  be  prevented,  and  making  accusations  subject  to 
no  organized  international  scrutiny.”^®  Compliance  concerns  could 
now  be  pursued  without  jeopardizing  the  treaty  regime  itself  (to  the 
degree  that  accusations  of  violations  that  cannot  be  or  are  not 
resolved  tend  to  undermine  confidence  in  the  treaty).^® 

This  apparently  bland  language  concerning  consultation  regarding 
allegations  of  violations  concealed  a  struggle  pervading  the 
Conference, and  threatening  to  derail  it.  Sweden  entered  the 
Conference  intent  on  pursuing  amendment  of  the  BWC  “to  separate 
the  factfinding  stage  from  the  adjudication  on  a  complaint”  so  that  a 
permanent  member  of  the  Security  Council  could  not  prevent 
Investigation  of  allegations  against  it.^°  To  do  this,  Sweden  proposed 
establishing  a  Consultative  Committee  of  Experts,  modeled  on  the 
ENMOD  Convention.^^  As  the  Review  Conference  struggled  with  the 
appropriateness  of  amending  the  Convention,  and  how  otherwise  to 
address  this  issue,  newspapers  reported  that  the  United  States  had 
formally  requested  an  explanation  of  the  Sverdlovsk  anthrax  outbreak 
from  the  Soviet  Government.  These  news  accounts  appeared  to 
catch  the  U.S.  delegation  by  surprise  and  certainly  changed  the  tenor 
of  Conference  proceedings.^^ 

The  Soviet  delegation  rejected  any  amendment  of  the 
Convention,  as  did  many  other  delegations,  and  also  rejected  the 
need  for  any  improvement  in  or  explanation  of  the  consultative 
process  referred  to  in  Article  V.  British  ambassador  Summerhayes 
responded  by  pointing  out  that  not  only  did  the  ENMOD  Convention 
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provide  for  a  consultative  committee  of  experts,  but  the  two 
superpowers  had  the  previous  year  jointly  submitted  a  draft 
convention  on  radiological  weapons  which  included  an  experts 
committee  to  investigate  alleged  violations. 

In  the  end,  a  compromise  was  worked  out  among  the  British, 
Swedish,  and  Soviet  ambassadors.  This  compromise  consisted  of  a 
commentary  in  the  Final  Declaration  elaborating  on  the  right  of  any 
state  party  “to  request  that  a  consultative  meeting  open  to  all  States 
Parties  be  convened  at  expert  level."^  What  the  Final  Declaration  did 
not  identify  was  the  entity  to  which  such  a  request  was  to  be  made. 
This  reflected  strong  disagreement  between  the  Swedish  faction, 
which  insisted  upon  the  U.N.  Secretary-General,  and  the  Soviet  bloc, 
which  would  only  accept  the  depositary  governments  as  conveners 
of  such  a  meeting.  In  his  concluding  statement  on  this  text, 
Ambassador  Summerhayes  explained  that  the  expert  meeting  could 
be  convened  “by  Depositaries,”  so  as  to  Imply  that  it  was  not 
necessary  for  ail  three  depositaries  to  agree  on  the  meeting.^"*  A 
permanent  member  of  the  Security  Council  now  could  not  prevent  an 
investigation,  although  it  could  still  impede  it  (for  example,  by  refusing 
to  participate  or  cooperate,  notwithstanding  the  Article  V  commitment 
to  cooperate). 

Finally,  reflecting  the  strong  historical  link  between  biological  and 
chemical  disarmament  efforts,  the  Conference  expressed  deep  regret 
that  agreement  has  not  been  reached  on  “effective  measures  for  the 
prohibition  of  the  development,  production  and  stockpiling  of  chemical 
weapons  and  their  destruction”  pursuant  to  Article  IX,  and  urged 
further  negotiation  on  this  matter. 

Before  the  Second  Review  Conference 

In  1982  several  efforts  were  made  to  strengthen  compliance 
measures.  At  the  U.N.  Second  Special  Session  on  Disarmament 
Sweden  introduced  a  resolution  containing  the  language  negotiated 
for  the  Review  Conference's  Final  Declaration  and  calling  for  a 
special  conference  to  review  verification  of  the  BWC,  obviously  with 
a  view  to  amendment.  This  resolution  passed,  and  subsequently  the 
United  States  and  the  United  Kingdom  circulated  a  Swedish  note 
requesting  the  conference.  However,  they  received  little  formal 


57 


❖  Veri^  Nonproliferation  Treaties 

response,  reflecting  concerns  over  the  value  of  a  conference  that  the 
USSR  and  its  allies  would  refuse  to  attend,  even  If  the  USSR  (acting 
in  its  role  of  third  depositary)  did  not  seek  to  prevent  it  from  taking 
place.  Just  as  at  the  Review  Conference,  many  supporters  of 
strengthening  the  BWC  compliance  procedures  were  also  very 
concerned  that  they  not  create  a  two-tiered  treaty,  with  some  parties 
committed  to  procedures  explicitly  rejected  by  others. 

Belgium  took  a  very  different  approach,  introducing  at  the  Special 
Session  an  entirely  procedural  draft  treaty.  Linked  by  its  title  and 
preamble  to  both  the  BWC  and  the  Geneva  Protocol,  the  Belgian 
proposal  would  commit  all  parties  to  accept  U.N.  factfinding  with 
respect  to  their  compliance  to  the  two  substantive  treaties.  While  an 
innovative  approach,  this  one  too  would  create  two  categories  of 
states  with  respect  to  compliance,  and  for  this  reason  it,  too,  failed. 

Acting  at  the  next  General  Assembly  session,  France  took  yet 
another  approach.  France's  resolution  requested  the  Secretary- 
General 

to  investigate,  with  the  assistance  of  qualified  experts,  information 
that  may  be  brought  to  his  attention  by  any  member  State 
concerning  activities  that  may  constitute  a  violation  of  the  Protocol 
or  of  the  relevant  rules  of  customary  international  law  in  order  to 
ascertain  thereby  the  facts  of  the  matter,  and  promptly  to  report  the 
results  of  any  such  investigation  to  all  Member  States  and  to  the 
General  Assembly.^ 

The  French  resolution  did  not  refer  to  the  BWC,  as  France  was  not  a 
party.  This  created  a  potential  defect,  depending  on  whether  the 
reference  to  customary  international  law  was  interpreted  to  include 
possession  of  biological  weapons.  Also  noteworthy  Is  that 
investigative  results  are  to  be  reported  to  the  General  Assembly 
rather  than  the  Security  Council.  While  the  Security  Council  would 
retain  primary  jurisdiction  (which  it  has  for  all  threats  to  international 
peace  and  security),  any  veto  by  a  permanent  member  would  be 
conspicuous.  The  French  resolution  passed  the  General  Assembly 
in  December  1 982,  but  has  yet  to  be  implemented.  As  Nicholas  Sims 
notes,  the  “very  existence  of  new  procedures  for  the  investigation  of 
BW  use  allegations”  could,  if  implemented,  “alter  significantly  the 


58 


J.  Christian  Kessler  ❖ 


pattern  of  expectation”  when  BWC  parties  again  consider 
strengthening  Article 

For  whatever  reason,  the  United  States  did  not  press  the  issue  of 
the  Sverdlovsk  anthrax  outbreak  until  the  Reagan  administration, 
shortly  after  taking  office  in  January  1981,  began  making  allegations 
of  Soviet  development  and  offensive  use  of  biological  warfare  agents. 
Allegations  that  the  Sverdlovsk  anthrax  outbreak  was  caused  by  an 
explosion  at  an  illegal  biological  weapons  facility  were  soon  followed 
by  claims  that  the  USSR  was  using  biological  (mycotoxin)  agents  in 
Laos,  Kampuchea,  and  Afghanistan.  Lastly,  the  Reagan 
administration,  based  on  information  provided  by  emigres,  accused 
the  USSR  of  pursuing  genetic  engineering  technologies  to  develop 
new  biological  weapons.^® 

Second  Review  Conference 

These  U.S.  accusations  of  Soviet  violation  of  the  Convention  (and,  in 
the  “yellow  rain”  case,  of  the  Geneva  Protocol)  pervaded  the  Second 
Review  Conference,  creating  a  “mood  of  uncertainty.”^®  However,  the 
accusations  were  widely  perceived  to  be  very  shaky,  as  efforts  to 
replicate  the  original  findings  proved  difficult.®®  Even  Canada,  the 
strongest  supporter  of  the  U.S.  allegations,  noted  that  its  own 
investigation  could  not  resolve  the  matter  and  expressed  regret  that 
a  thorough  examination  had  not  been  possible.®^  The  Irish  delegate 
stated  “that  unless  means  were  found  to  deal  objectively  with  such 
allegations,  erosion  of  the  authority  of  the  Convention  might  well  be 
inevitable.”®' 

Several  participants,  including  the  Soviet  Union,  proposed 
negotiating  a  separate  protocol  containing  verification  measures. 
While  the  USSR's  interest  in  negotiating  a  separate  protocol  (the 
possible  contents  of  which  the  USSR  did  not  outline)  may  have 
reflected  a  desire  to  defer  the  verification  issue,  it  is  clear  that  many 
states  were  concerned  at  the  lack  of  institutional  mechanisms  for 
addressing  and  resolving  the  U.S.  accusations.®®  The  United  States, 
among  others,  argued  for  postponing  negotiations  on  a  verification 
protocol,  citing  the  ongoing  negotiations  on  a  chemical  weapons 
convention  and  expressing  the  concern  that  concurrent  negotiations 
would  distract  the  negotiators  and  delay  progress  on  the  CWC.®"^ 
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Concerns  about  the  technical  feasibility  of  adequate  verification  also 
motivated  the  United  States.^® 

The  Final  Declaration  of  the  Second  Review  Conference  reflects 
this  controversy.  In  an  effort  to  strengthen  the  Convention,  the 
Conference  made  several  significant  interpretations  of  the  treaty, 
including  a  statement  that  “the  Convention  unequivocally  applies  to 
all  natural  or  artificially  created  microbial  or  other  biological  agents  or 
toxins  whatever  their  origin  or  method  of  production.”  The 
undertakings  of  the  Convention  were  specifically  interpreted  to 
Include  not  only  biologically  produced  agents  but  “their  synthetically 
produced  analogues.”^®  While  political  links  with  a  convention 
prohibiting  chemical  weapons  had  long  been  made,  this  interpretation 
explicitly  established  an  overlap  In  the  scope  of  the  two  conventions, 
extending  coverage  of  the  BWC  until  a  CWC  could  be  concluded. 

The  first  direct  discussion  of  verification  issues  comes  under 
Article  V  (which  addresses  consultations  and  cooperation  among 
states  parties  to  solve  problems  arising  with  respect  to  the  objective 
or  Implementation  of  the  BWC).  In  addition  to  noting  again  (as  did  the 
Declaration  of  the  First  Review  Conference)  that  consultations  and 
cooperation  may  be  undertaken  in  accordance  with  the  U.N.  Charter, 
consultative  meetings  may  be  convened  at  the  expert  level.  The 
Declaration  “stresses  the  need  for  all  States  to  deal  seriously  with 
compliance  issues  and  emphasizes  that  the  failure  to  do  so 
undermines  the  Convention  and  the  arms  control  process  in 
general.”®^  The  Declaration  expands  the  scope  of  “consultative 
meetings”  to  include 

any  problems  which  may  arise  in  the  relation  to  the  objective  of,  or 
in  the  application  of  the  provisions  of  the  Convention,  suggest  ways 
and  means  for  further  clarifying,  inter  alia,  with  assistance  of 
technical  experts,  any  matter  considered  ambiguous  or  unresolved, 
as  well  as  initiate  appropriate  international  procedures  within  the 
framework  of  the  United  Nations  and  in  accordance  with  its 
Charter.^ 

More  importantly. 

The  Conference  considers  that  States  Parties  shall  [emphasis 
added]  co-operate  with  the  consultative  meeting  in  its  consideration 
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of  any  problems  .  . .  and  in  clarifying  ambiguous  and  unresolved 
matters.^ 

In  addition  to  considering  how  to  investigate  compliance  when 
one  party  casts  doubt  on  the  compliance  of  another,  the  Conference 
also  addressed  how  to  Increase  transparency.  The  Conference  acted 
“to  strengthen  the  authority  of  the  Convention  and  to  enhance 
confidence  in  the  implementation  of  its  provisions,”  by  stipulating  that 
parties  “are  to  Implement”  (emphasis  added)  specified  measures  “in 
order  to  prevent  or  reduce  the  occurrence  of  ambiguities,  doubts  and 
suspiclons.”'^^  Four  broad  measures  were  identified: 

•  Exchange  of  data  on  research  centers  and  laboratories  that 
meet  appropriate  safety  standards  for  handling  biological 
materials  relevant  to  biological  weapons 

•  Exchange  of  Information  on  all  outbreaks  of  infectious 
diseases  and  similar  occurrences  caused  by  toxins,  that  seem  to 
deviate  from  the  normal  pattern 

•  Encourage  publication  of  the  results  if  biological  research 
directly  related  to  the  Convention  in  scientific  journals  widely 
available  to  the  international  community 

•  Actively  promote  contacts  among  scientists  engaged  in 
biological  research  directly  related  to  the  Convention. 

An  ad  hoc  meeting  of  “scientific  and  technical  experts”  from  the 
parties  was  directed  to  finalize  the  modalities  for  data  exchange. 

While  the  BWC  permits  any  party  to  bring  concerns  about 
noncompliance  to  the  Security  Council,  the  Second  Review 
Conference  expanded  the  scope  of  outside  appeals  and  assistance. 
Referring  again  to  the  “need  to  further  improve  and  strengthen  this 
and  other  procedures  to  enhance  greater  confidence  in  the 
Convention,”  the  Conference  expressed  the  view  that  the  Security 
Council  “may,  if  it  deems  it  necessary,  request  the  advice  of  the 
World  Health  Organization  in  carrying  out  any  investigation  of 
complaints  lodged  with  the  Council.”  As  the  BWC  does  not  establish 
any  separate  and  permanent  Secretariat  or  technical  staff,  this  is  the 
first  effort  to  identify  a  permanent  international  staff  expert  in 
biological  and  disease  matters  that  may  act  to  investigate  concerns 
regarding  non-compliance  with  the  Convention.  While  only  a  rather 
small  step  towards  compliance  verification,  this  decision,  coupled  with 
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the  information  exchange  and  transparency  measures  discussed 
under  Article  V,  represents  serious  efforts  to  address  the  verification 
problem. 

The  Second  Review  Conference  has  been  judged  “a  surprising 
success,”  especially  so  in  light  of  the  several  U.S.  allegations  of 
Soviet  violations  of  the  Convention  and  the  Soviet  responses,  which 
were  not  particularly  forthcoming."^^  Sims  states  that  this  Review 
Conference  “did  much  to  arrest  the  seven-year  decline  in  credibility 
of  the  comprehensive  ban  on  biological  weapons.  .  .  .  That  treaty 
regime  had  never  been  robust,  and  it  had  suffered  an  alarming 
erosion  of  confidence,  particularly  in  the  United  States.”"^^  He 
attributes  this  to  several  factors:  “Its  verification  procedures  are 
minimal;  its  consultative  mechanisms  are  underdeveloped;  it  is  not 
equipped  with  regular  scientific  advice,  let  alone  with  any  permanent 
institutions  or  secretariat.”"^^  Which  is  to  say,  there  were  no  effective 
mechanisms  for  addressing  U.S.  allegations  that  the  Soviet  Union 
was  violating  the  treaty. 

The  decisions  taken  at  the  Second  Review  Conference  reflected 
a  commitment  on  the  part  of  the  participating  governments  to  develop 
remedies  for  some  of  these  weaknesses.  In  his  concluding  summary 
the  President  of  the  Conference  observed  that  this  review  conference 
took  steps  “beyond  the  traditional  function  of  scrutinizing  the  past 
performance  of  a  treaty ...  it  had  to  innovate  ...  it  had  to  strengthen 
an  ailing  treaty  regime  without  the  possibility  of  major  surgery.”"^"^ 

Third  Review  Conference 

The  Second  Review  Conference  had  accomplished  several  important 
steps.  In  addition  to  establishing  a  procedure  for  investigation  and 
evaluating  accusations  of  noncompliance  in  a  less  politicized  and 
confrontational  forum  than  the  Security  Council,  it  had  also  imposed 
various  reporting  requirements  on  states  parties,  the  modalities  of 
which  were  determined  by  the  1987  ad  hoc  group  of  scientific  and 
technical  experts.  It  is  difficult  to  evaluate  the  degree  to  which  States 
began  to  report  unusual  disease  outbreaks  to  WHO,  but  if 
performance  on  reporting  biological  research  and  production  facilities 
to  the  U.N.  Disarmament  Affairs  Department  is  indicative,  the  record 
is  not  good.  While  states  were  to  submit  initial  reports  for  1 986,  and 


62 


J.  Christian  Kessler  ❖ 


subsequently  each  year,  by  the  end  of  1988  only  21  percent  had 
reported.  Certainly  most  states  parties  had  no  facilities  to  report,  but 
even  a  “null”  return  was  appropriate  and  required;  only  New  Zealand, 
It  seems,  filed  one^^  When  the  Third  Review  Conference  convened, 
much  remained  to  be  done,  even  in  terms  of  implementing  the 
measures  agreed  upon  5  years  earlier. 

Meeting  in  September  1991,  the  Third  Review  Conference  picked 
up  where  the  Second  had  left  off.  The  discussion  of  Article  I  in  the 
Final  Declaration  returns  to  the  central  theme  of  the  previous  two 
conferences,  as  it  notes  that  the  Conference: 

expresses  concern  at  statements  by  some  States  parties  that 
compliance  with  Articles  I,  II  and  III  has  been,  in  their  view,  subject 
to  grave  doubt  in  certain  cases  and  that  efforts  since  the  Second 
Review  Conference  to  resolve  these  problems  have  not  been 
successful. 

For  the  most  part,  the  Final  Declaration  of  this  conference  reiterates 
or  reaffirms  the  proposals,  interpretations,  and  recommendations 
included  in  the  Final  Declaration  of  the  previous  conference.  The  new 
ground  is  represented  by  a  set  of  confidence-building  measures 
identified  under  Article  V.  These  measures  build  on  those  agreed  at 
the  previous  review  conference  and  at  the  1987  Ad  Hoc  Meeting  of 
Scientific  and  Technical  Experts,  but  also  extend  the  compliance 
related  elements  of  the  regime.  The  Conference,  according  to  the 
Final  Declaration,  “agrees  that  the  States  parties  are  to  implement,  on 
the  basis  of  mutual  cooperation,  the  following  measures  ...  to 
prevent  or  reduce  the  occurrence  of  ambiguities,  doubts  and 
suspicions,  and  in  order  to  Improve  international  cooperation  in  the 
field  of  peaceful  bacteriological  (biological)  activities.”"^^  These 
measures  are: 

•  Exchange  of  data  on  research  centers  and  laboratories 

•  Exchange  of  information  on  national  biological  defense 
research  and  development  programs 

•  Exchange  of  information  on  outbreaks  of  infectious  diseases 
and  similar  occurrences  caused  by  toxins 

•  Encouragement  of  publication  of  results  and  promotion  of  use 
of  knowledge 
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•  Active  promotion  of  contacts 

•  Declaration  of  legislation,  regulations  and  other  measures 

•  Declaration  of  past  activities  in  offensive  and/or  defensive 
biological  research  and  development  programs 

•  Declaration  of  vaccine  production  facilities 

•  Annual  declaration  of  “nothing  to  declare”  or  “nothing  new  to 
declare”  when  appropriate/® 

A  second  important  development  is  clarification  of  the  entity 
responsible  for  convening  a  “working  group  at  expert  level”  to 
Investigate  and  report  on  allegations  of  violations.  The  Final 
Declaration  notes  that  a  formal  consultative  meeting  “could  be 
preceded  by  bilateral  or  other  consultations  by  agreements  among 
those  States  parties  involved  in  the  problem,”  clearly  implying  that 
states  are  to  be  prudent  in  use  of  the  formal  mechanism  and 
indicating  the  view  that  informal  consultations  between  accuser  and 
accused  are  less  damaging  to  the  regime  than  immediate  recourse 
to  the  formal  process,  whether  or  not  the  accusations  prove  valid. 
The  Conference  then  addresses  the  question  left  hanging  at  the 
previous  review  conference—  who  is  to  convene  a  formal  meeting  to 
conduct  this  factfinding: 

Requests  for  the  convening  of  a  consultative  meeting  shall  be 
addressed  to  the  Depositaries,  who  shall  immediately  inform  all 
States  parties  of  the  request  and  shall  convene  within  30  days  an 
informal  meeting  of  interested  States  parties  to  discuss  the 
arrangements  for  the  formal  consultative  meeting,  which  shall  be 
convened  within  60  days  of  receipt  of  the  request.””^® 

The  Soviet  Union  won  on  the  question  of  who  convenes  (all 
Depositaries),  but  discretion  is  clearly  eliminated  (“shall  immediately 
inform  .  .  .  ;  shall  convene”),  so  that  a  Permanent  Member  of  the 
Security  Council  (as  all  the  Depositaries  are)  cannot  block  the 
factfinding  phase.  The  Swedes  (and  the  Western  group)  won  the 
larger  point.  Undoubtedly  this  reflected  the  new  attitude  in  Moscow 
that  led  to  so  many  fundamental  changes  and  ultimately  the 
dissolution  of  the  Soviet  Union.  More  importantly,  for  the  first  time 
there  Is  a  clearly  established  and  credible  mechanism  for  addressing 
concerns  about  the  compliance  of  a  party. 
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What  remained  unresolved  was  whether  there  could  be  any 
politically  neutral,  international  mechanism  for  performing  routine 
verification  of  compliance  by  all  parties.  This  issue,  too,  was 
addressed  by  the  Conference.  In  its  Final  Declaration  the 
Conference  recorded  its  decision  “to  establish  an  Ad  Hoc  Group  of 
Governmental  Experts  open  to  all  States  parties  to  identify  and 
examine  potential  verification  measures  from  a  scientific  and 
technical  standpoint.”^®  That  is,  the  group  was  to  act  as  experts 
evaluating  the  technical  capabilities  of  possible  verification  measures, 
and  not  as  government  representatives  negotiating  on  what 
verification  should  be  implemented.  The  Ad  Hoc  Group's  terms  of 
reference  were  spelled  out  in  some  detail  in  the  Final  Declaration 
itself.  They  included  identifying  measures  that  “could  determine 
whether  a  State  party  is  developing,  producing,  stockpiling,  acquiring, 
or  retaining”  either  (a)  biological  agents  or  toxins  “of  types  and  in 
quantities”  without  credible  peaceful  uses,  or  (b)  “weapons, 
equipment  or  means  of  delivery  designed  to  use  such  agents  or 
toxins  for  hostile  purposes  or  in  armed  conflicts.”^^  The  Group  was 
directed  to  examine  measures  that  might  prove  useful  either  singly  or 
in  combination,  and  to  evaluate  these  measures  in  terms  of  six 
criteria; 

•  Their  strengths  and  weakness  based  on,  but  not  limited  to, 
the  amount  and  quality  of  information  they  provide,  and  fail  to 
provide 

•  Their  ability  to  differentiate  between  prohibited  and  permitted 
activities 

•  Their  ability  to  resolve  ambiguities  about  compliance 

•  Their  technology,  material,  manpower,  and  equipment 
requirements 

•  Their  financial,  legal,  safety,  and  organizational  implications 

•  Their  impact  on  scientific  research  and  cooperation,  and 
industrial  development,  and  their  implications  for  the 
confidentiality  of  commercial  proprietary  information.®^ 

This  Ad  Hoc  Group  was  to  perform  a  rigorous  and  complete  study  of 
verification  measures  and  by  Implication,  of  verification  requirements, 
which  is  without  equal  in  the  nuclear  arena,  and  probably,  at  this 
point,  in  the  chemical  arena.  The  work  of  this  Ad  Hoc  Group  will  be 
described  later. 
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The  Third  Review  Conference  also  returned  to  several  themes 
touched  on  by  the  previous  review  conferences.  The  obligation  of  all 
parties  “to  provide  a  specific,  timely  response  to  any  compliance 
concern  alleging  a  breach  of  their  obligations  under  the  Convention” 
had  been  discussed  previously,  but  the  new  language  stipulates 
detail  and  timeliness  not  in  the  Second  Review  Conference's  Final 
Declaration.  While  the  previous  conference  had  alluded  to  the 
competence  of  the  U.N.  Secretary-General,  this  time  the  Conference 
took  note  of  Security  Council  Resolution  620  of  1988,  “which 
encouraged  the  United  Nations  Secretary-General  to  carry  out  prompt 
investigations,  in  response  to  allegations  brought  to  his  attention  by 
any  Member  State  concerning  the  possible  use  of  chemical  and 
bacteriological  (biological)  or  toxin  weapons.”^^  The  Conference  even 
referred  obliquely  to  the  Security  Council's  extensive  powers  under 
Chapter  VII:  “The  Conference  stresses  that  in  the  case  of  alleged  use 
the  United  Nations  is  called  upon  to  take  appropriate  measures, 
which  could  include  a  request  to  the  Security  Council  to  consider 
action  in  accordance  with  the  Charter. 

If  all  these  steps  were  fully  Implemented,  the  BWC  would  become 
a  disarmament  treaty  with  significant  teeth.  This  result  stands  in 
stark  contract  to  the  character  of  the  BWC  at  its  birth  and  would 
reflect  the  first  time  that  a  nonproliferation  convention  was  amended 
in  a  major  fashion.  The  question  remains  as  to  how  any 
recommendations  from  the  Ad  Hoc  Group  might  be  implemented  so 
that  a  two-tiered  treaty  does  not  result.  While  no  obvious  answer  is 
available,  a  great  deal  of  creativity  has  already  been  demonstrated  on 
behalf  of  the  BWC,  and  perhaps  a  future  review  conference  will 
identify  a  way. 

VERM 

The  Ad  Hoc  Group  of  Governmental  Experts  to  Identify  and  Examine 
Potential  Verification  Measures  from  a  Scientific  and  Technical 
Standpoint,  which  became  known  as  “VEREX,”  met  four  times  during 
1992  and  1993.  During  nearly  8  weeks  of  work,  the  group  identified 
21  individual  measures;  categories  of  offsite  measures  include 
information  monitoring  methods,  data  exchange  measures,  remote 
sensing  technologies,  and  Inspection  related  activities;  categories  of 
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onsite  measures  included  exchange  visits,  inspection  techniques,  and 
continuous  monitoring  technologies.  Each  measure  was  evaluated 
against  the  criteria  identified  by  the  Third  Review  Conference  in  terms 
of  its  relevance  for  judging  compliance  with  prohibitions  regarding 
development,  acquisition,  and  stockpiling  of  biological  weapons. 
Representative  combinations  of  these  measures  were  also 
considered  to  evaluate  the  potential  for  synergy's  among  measures; 

[VEREX]  concluded  that  potential  verification  measures  as  identified 
and  evaluated  could  be  useful  to  varying  degrees  in  enhancing 
confidence,  through  increased  transparency,  that  States  Parties 
were  fulfilling  their  obligations  under  the  BWC.  While  it  was  agreed 
that  reliance  could  not  be  placed  on  any  single  measure  to 
differentiate  conclusively  between  prohibited  and  permitted  activity 
and  to  resolve  ambiguities  about  compliance,  it  was  also  agreed  that 
the  measures  could  provide  information  of  varying  utility  in 
strengthening  the  BWC.  It  was  recognized  that  there  remain  a 
number  of  further  technical  questions  to  be  addressed  such  as 
identity  of  agent,  types  and  quantities,  in  the  context  of  any  further 
work.  Some  measures  in  combination  could  provide  enhanced 
capabilities  by  increasing,  for  example,  the  focus  and  improving  the 
quality  of  information,  thereby  improving  the  possibility  of 
differentiating  between  prohibited  and  permitted  activities  and  of 
resolving  ambiguities  about  compliance.^ 

Readers  with  experience  in  multilateral  fora  will  recognize  the 
classical  result  of  posing  the  question  whether  the  glass  is  half  full  or 
half  empty— ’There  Is  water  In  the  glass.”  In  this  situation  (as  in 
many  others)  there  is  some  justification  for  such  a  result. 

VEREX  was  charged  with  judging  the  potential  utility  of  individual 
measures  which  might  be  utilized  were  efforts  made  to  create  a 
verification  regime,  but  the  responsibility  for  negotiating  such  a 
regime  and  the  question  of  whether  effective  verification  is  even 
possible  were  beyond  the  mandate  of  this  group.  While  many  states 
seem  confident  that  adequate  verification  of  the  BWC  is  possible,  a 
few,  led  by  the  United  States,  hold  reservations  about  the  capabilities 
of  available  technical  measures  to  provide  credible  verification.  In 
response  to  these  concerns,  the  VEREX  final  report  carefully  avoids 
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any  reference  to  verification,  and  speaks  in  terms  of  “enhancing 
confidence.” 

VEREX  must  be  judged  a  success,  as  it  provided  an  extensive 
evaluation  of  measures  which  are  the  building  blocks  for  any 
verification  system.  The  conclusions  drawn  by  VEREX  were,  per  its 
mandate,  arrived  at  by  consensus.  The  question  remaining  is 
whether  some  set  of  these  measures  (with  the  possible  but  unlikely 
addition  of  as  yet  unidentified  measures)  can  be  assembled  into  a 
verification  regime  satisfying  the  technical  and  political  requirements 
of  a  majority  of  the  parties.  Perhaps  the  situation  was  best 
summarized  in  a  working  paper  prepared  by  the  United  Kingdom  and 
submitted  the  first  day  VEREX  met: 

As  the  primary  operational  objective  is  to  detect  non-compliance, 
candidate  regimes  should  be  evaluated  in  terms  of  their  ability  to 
achieve  a  reasonable  probability  of  detecting  non-compliance  in  a 
reasonable  proportion  of  evasion  scenarios.  However,  a  verification 
regime  aimed  at  detecting  evasion  that  even  performs  only 
moderately  well  is  likely  to  have  a  significant  deterrent  effect  on 
potential  evaders.  The  wider  the  range  of  the  national  activities, 
whether  research,  industry,  public  and  veterinary  health,  or  military, 
that  are  subject  to  scrutiny  by  a  BWC  regime,  the  harder  it  is  likely 
to  be  for  an  evader  to  conceal  a  BW  programme,  the  higher  the  risk 
of  discovery,  and  the  greater  the  deterrence.^ 

Analysis 

The  BWC  originated  in  a  very  different  political  context  than  did  the 
NPT.  First,  unlike  the  NPT,  the  BWC  is  not  a  two-tiered  treaty, 
permitting  some  powers  (which  in  the  NPT  case  happened  to  coincide 
in  the  main  with  the  permanent  members  of  the  Security  Council)  to 
possess  biological  weapons  while  prohibiting  them  for  all  others.  Any 
verification  measures  would  have  to  be  acceptable  to  the  Permanent 
Five  not  only  in  terms  of  the  confidence  produced,  but  also  in  terms 
of  the  intrusions  of  national  sovereignty  required.  In  1 972  the  Soviet 
Union  had  repeatedly  and  explicitly  rejected  any  kind  of  onsite 
inspections  for  treaty  verification.  Because  Soviet  objections  were  a 
foregone  conclusion,  the  United  States  had  never  been  forced  to 
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address  the  question  of  accepting  obligatory  third  party  onsite 
inspection  of  an  entire  industry.^^ 

Second,  the  United  States  had  determined  that  biological 
weapons  were  in  fact  of  no  real  military  value  and  had  publicly 
divested  itself  of  such  weapons  on  this  basis.  This  judgment  was  not 
universally  shared  and  in  any  case  applied  only  to  battlefield  use  and 
not  to  all  possible  applications.  Nonetheless,  it  influenced  how  issues 
of  verification  were  approached  in  important  respects.  In  light  of 
President  Nixon's  statement,  it  could  be  argued  that  verification  of 
compliance  was  less  pressing  as  states  would  not  violate  their 
obligations  and  surprise  an  adversary  with  so  unpredictable  a 
weapon.^®  Verifying  noncompliance  (that  is,  manufacture  and 
possession)  of  the  very  small  quantities  of  agent  needed  for  some 
other  applications  (e.g.,  covert  use  against  opposing  leadership)  were 
widely  judged  to  be  technically  impossible.  More  generally,  there 
were  (and  remain)  many  difficult  technical  questions  about  whether 
credible  verification  of  nonpossession  undertakings  is  possible. 

Finally,  there  appears  to  have  been  a  recognition  within  the  U.S. 
Government  that  no  multilateral  organization  would  be  able  to  provide 
effect  verification  of  Soviet  compliance  and  take  meaningful 
enforcement  actions.  The  issue  would,  by  the  character  of  the 
international  situation,  depend  on  U.S.  monitoring  of  Soviet 
compliance  and  effective  marshalling  of  international  opinion  in  the 
event  violations  were  detected.  The  superpowers  were  beyond  the 
capabilities  of  international  Institutions  to  control. 

For  all  these  reasons  the  United  States  and  the  Soviet  Union 
judged  that  establishing  an  international  organization  charged  with 
verification  and  enforcing  compliance  with  the  BWC  was  undesirable, 
or  at  least  unnecessary.  Sweden  and  a  few  Western  allies  (including 
Britain)  did  not  agree  with  this  assessment  and  sought  to  redress  the 
situation  at  the  first  review  conference.  While  they  essentially  failed, 
by  the  Second  Review  Conference  a  growing  number  of  parties  were 
concerned  about  the  absence  of  any  international  mechanism  for 
addressing  compliance  concerns,  driven  in  large  measure  by  concern 
that  the  U.S.  accusations  against  the  Soviet  Union  were  seriously 
undermining  confidence  in  the  BWC  and  hence  eroding  the 
established  norms.  By  the  Third  Review  Conference  these  concerns 
were  buttressed  by  new  ones.  The  Gulf  War  led  to  the  discovery  that 
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Iraq  had  an  active  offensive  biological  weapons  program,  countering 
any  remaining  sense  that  these  weapons  were  militarily  worthless  for 
all  countries.  Whatever  the  validity  of  the  “poor  man's  nuclear 
weapon”  argument,  it  was  clear  that  some  countries  believed  and 
were  acting  upon  this  notion.  In  addition,  biotechnology  and 
engineering  had  progressed  to  the  point  where  many  countries  were 
concerned  with  the  possibility  that  an  adversary  could  either  modify 
a  known  pathogen  so  that  existing  vaccines  would  not  be  effective, 
or  create  a  new  form  of  pathogen.®^ 

Whether  VEREX  will  result  in  the  addition  of  verification  measures 
to  the  BWC  remains  to  be  seen.  A  special  conference  to  consider  the 
VEREX  report  is  scheduled  for  September  1994.  There  appears  to 
be  a  strong  interest  among  governments  to  act  on  the  VEREX 
conclusions  and  to  assign  verification  responsibility  to  some 
international  organization.  Among  the  possible  organizations  that 
might  be  charged  to  perform  BWC  verification  are  the  World  Health 
Organization  (converting  it  to  something  like  the  IAEA  model);  the 
Organization  for  the  Prohibition  of  Chemical  Weapons  (now  being 
established  in  The  Hague  pursuant  to  the  CWC);  or  some  element  of 
the  United  Nations  itself.  The  latter  might  involve  the  Department  on 
Disarmament  Affairs,  the  U.N.  Special  Commission  (a  temporary 
organization  created  by  Security  Council  Resolution  687  to  disarm 
Iraq),  the  Secretary-General  drawing  inspectors  from  lists  of  qualified 
individuals  proposed  by  governments  (as  he  is  empowered  to  do  for 
a  wide  range  of  investigations),  or  the  creation  of  a  new  entity  within 
the  United  Nations.®^  Each  has  Its  early  proponents,  but  until  the 
international  community  determines  what  verification  measures  are 
to  be  pursued,  the  entity  to  perform  the  verification  remains 
speculation. 

Perhaps  the  most  intriguing  point  Is  how  the  BWC  compliance 
system  will  develop  further.  As  noted,  the  BWC  originated  in  a  very 
different  context  from  the  NPT  but  sharing  common  roots  with  and 
strong  political  links  to  a  chemical  weapons  convention.  It  now 
appears  possible  that  the  BWC  compliance  system  might  develop  into 
a  regime  quite  similar  to  the  system  now  being  established  for  the 
recently  signed  Chemical  Weapons  Convention  (to  be  discussed  in 
the  next  chapter),  and  maybe  even  similar  to  the  NPT  compliance 
system  (assuming  continued  evolution  on  the  part  of  the  later). 
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4.  *>  Chemical  Weapons 

Efforts  to  prohibit  chemical  weapons  date  back  to  the  end  of  the  19th 
century.  The  International  Peace  Conference  held  in  The  Hague  in 
1899  included  in  its  convention  a  prohibition  against  asphyxiating 
gases  along  with  dum-dum  bullets  and  the  launching  of  weapons  from 
balloons.  The  prohibition  against  asphyxiating  gases  was  repeated 
in  the  1907  Hague  convention.^  During  World  War  I  these 
prohibitions  were  ignored  as  all  major  belligerents  used  chemical 
weapons  on  the  battlefield.  The  end  of  the  war  saw  a  renewal  of 
these  arms  control  efforts,  and  during  the  1925  Geneva  Conference 
for  the  Supervision  of  the  International  Traffic  In  Arms,  the  United 
States  proposed  that  the  export  of  gases  for  uses  in  war  be 
prohibited.^  France  countered  with  a  proposal  that  use  of  any 
poisonous  gas  in  war  be  prohibited,  and  it  was  this  French  proposal 
that  became  the  Geneva  Protocol.  Reflecting  the  prewar  conventions 
of  1899  and  1907,  the  Geneva  Protocol  begins  with  the  observation, 
in  Its  preamble,  that  "the  use  of  asphyxiating,  poisonous  or  other 
gases,  and  of  all  analogous  liquids,  materials  or  devices,  has  been 
justly  condemned  by  the  genera!  opinion  of  the  civilized  world."  Some 
observers  have  taken  this  language  to  indicate  a  judgment  that  the 
use  of  chemical  weapons  in  war  violates  customary  international  law, 
as  opposed  to  treaty  law.^  It  certainly  goes  beyond  the  terms  of  the 
1899  agreement  (which  prohibits  only  first  use)  and  the  1907  Hague 
agreement,  both  of  which  are  limited  to  actions  between  parties. 

The  Geneva  Protocol's  prohibition  against  first  use  stood, 
categorical  but  without  any  defined,  much  less  effective,  enforcement 
mechanism,  until  1969.  That  year  the  U.N.  General  Assembly 
adopted  a  resolution  condemning,  as  contrary  to  international  law, 
use  of  any  chemical  or  biological  agents  as  weapons  in  armed 
conflict.  It  can  be  argued  that  this  resolution  codifies  customary 
international  law  and  hence  takes  precedence  over  the  Geneva 
Protocol,  making  the  prohibition  against  use  of  chemical  weapons 
universal  and  eliminating  the  question  of  first  use  versus  retaliatory 
use.^  But  it,  too,  left  unresolved  the  questions  of  possession  and 
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military  preparations  and  capabilities  to  use  chemical  weapons.  The 
General  Assembly  can  perhaps  codify  customary  international  law, 
and  it  clearly  can  establish  an  international  norm  of  behavior,  but  any 
such  articulation  of  international  law  can  do  no  more  than  bolster  a 
Security  Council  action  finding  a  state  to  be  a  threat  to  the 
"international  peace  and  security."  Only  a  new  treaty  can 
unambiguously  create  a  new  obligation;  without  a  treaty,  states  still 
had  no  basis  for  eliminating  all  chemical  weapons  in  their  arsenals, 
or  for  having  confidence  that  others  have  done  so. 

In  August  1968,  the  Conference  of  the  Committee  on 
Disarmament  (CCD)  placed  the  question  of  negotiation  of  a 
convention  providing  for  chemical  weapons  disarmament  on  its 
agenda.  As  described  in  the  previous  chapter,  the  CCD  took  up  the 
matter  of  more  effective  prohibitions  against  both  chemical  and 
biological  weapons,  and  these  discussions  quickly  led  to  a  Biological 
Weapons  Convention.  Splitting  the  two  issues,  chemical  and 
biological  weapons,  was  explicitly  a  matter  of  convenience  and  an 
effort  to  gain  rapid  acceptance  of  a  biological  weapons  prohibition.® 
In  Article  IX  of  the  BWC,  each  state  party  "affirms  the  recognized 
objective  of  effective  prohibition  of  chemical  weapons"  (possession, 
not  just  use)  and  "undertakes  to  continue  negotiations  in  good  faith 
with  a  view  to  reaching  early  agreement"  on  a  chemical  weapons 
convention. 

While  there  were  clear  judgments  in  the  International  community 
that  biological  weapons  were  not  militarily  useful  on  the  battlefield, 
chemical  weapons  were  judged  very  differently.  Many  countries, 
including  all  the  major  powers,  considered  chemical  weapons  to 
possess  great  utility  on  the  battlefield.®  Whether  openly 
acknowledged  or  not,  most  of  the  major  powers  had  active  offensive 
chemical  weapons  programs,  as  well  as  defenses  against  chemical 
weapons.  The  crux  of  the  matter  was  not  abolishing  use,  but 
abolishing  possession.  For  this  reason  verification  was  a  very 
important  issue  in  the  negotiations. 

Those  who  negotiated  the  IAEA  Statute,  and  even  the  NPT,  were 
able  to  construct  a  control  and  inspection  regime  while  the  civilian 
scientific  enterprise  was  In  its  infancy  and  the  civil  nuclear  industry 
was  largely  still  in  prospect.  The  chemical  weapons  negotiators 
confronted  a  very  different  and  significantly  more  difficult  situation: 
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Over  the  last  1 ,000  years,  the  chemical  industry  deveioped  as  an 
integral  part  of  modern  society:  a  modern  chemicai  industry  is  present 
to  some  degree  in  ail  of  the  significant  negotiating  states  and 
economically  vital  for  a  great  many  of  them;  chemical  weapons  were 
widely  believed  to  be  in  the  arsenals  of  many  participants,  but  few 
were  willing  to  confirm  this  fact,  either  in  public  or  behind  closed 
doors.  Under  these  circumstances,  the  negotiating  process  was 
certain  to  prove  much  longer  and  more  complex. 

Negotiating  the  Chemical  Weapons  Convention 

From  the  beginning,  it  was  clear  that  verification  would  be  a  central 
issue  in  the  Chemical  Weapons  Convention  (CWC)  negotiations, 
notwithstanding  its  having  been  a  lesser  issue  In  the  BWC  and  totally 
absent  from  the  final  agreement.  The  U.S.  position  was  that  the 
verification  provisions  in  the  convention  would  have  to  provide 
"adequate"  assurance  that  other  parties  were  complying.  The 
Reagan  administration  defined  adequacy  to  mean: 

The  U.S.  must  have  the  ability  to  acquire  sufficient  information  to 
render  a  reasonable  judgment  on  whether  other  parties  are 
complying  with  the  limits  of  an  agreement  and  its  provisions,  and  to 
render  this  judgment  in  a  timely  manner,  such  that  we  can 
compensate  for  any  risk  posed  to  our  security  by  the  violation.^ 

There  are  a  number  of  significant  elements  to  this  statement,  not  the 
least  of  which  Is  the  focus  on  the  ability  of  the  United  States  to  make 
an  independent  decision  regarding  the  compliance  of  others,  in 
contrast  to  the  lAEA/NPT  situation.  Of  greater  consequence  for  all 
parties,  this  standard  Identified  three  vital  factors: 

•  Military  significance  as  a  detection  threshold 

•  Timely  warning  of  violations 

•  Timeliness  being  determined  by  the  need  for  an  effective 
response.® 

The  question  for  negotiators  was  what  these  criteria  would  mean  in 
practice,  and  how  to  achieve  that. 

Early  In  the  Reagan  administration  It  was  recognized  that 
challenge  inspections  of  some  sort  were  the  key  to  effective 
verification.  However,  the  administration  was  split  between  those 


77 


❖  Veri^  Nonproliferation  Treaties 

who  desired  a  convention  and  those  who  opposed  it  because  of  the 
resultant  restrictions  on  U.S.  options.  The  latter  were  convinced  that 
the  Soviet  Union  was  violating  the  BWC  and  would  also  violate  any 
CWC.  Their  victory  in  the  internal  policy  debate  led  to  a  U.S.  position, 
enunciated  by  Vice  President  Bush  in  February  1983  before  the  CCD. 
Bush  argued  that  the  regime  must  include  national  declarations, 
systematic  "international"  onsite  inspections  of  relevant  facilities 
(which,  by  the  character  of  the  obligations  contemplated,  would 
involve  many  kinds  of  facilities),  "a  multilateral  mechanism  for  dealing 
with  compliance  issues,"®  and  challenge  inspections  "anywhere,  any 
time,  with  no  right  of  refusal."^®  As  had  been  expected,  such  intrusive 
inspections  caused  the  USSR  to  reject  the  U.S.  proposal  promptly, 
and  negotiations  remained  deadlocked  for  several  years.  The  USSR 
remained  adamant,  as  did  the  United  States.  The  administration 
informed  Congress  in  Its  fiscal  1986  Defense  Department  report. 

We  realize  that  such  a  verification  measure  is  unprecedented,  but 
the  risks  of  the  status  quo  or  of  an  unverifiable  treaty  are  so  severe 
that  they  far  outweigh  the  risks  of  allowing  international  inspection 
teams  into  our  sensitive  facilities.^^ 

As  Michael  Krepon  observes,  "cynicism  and  public  relations 
constitute  a  hollow  basis  for  government  policy."^^  The  United  States 
had  taken  a  position  it,  too,  could  not  in  fact  accept.  Many 
participants  in  the  negotiations  suspected  as  much,  and  It  was 
confirmed  when,  in  1987,  Mikhail  Gorbachev  reversed  Soviet  policy 
and  accepted  the  U.S.  proposal.  The  United  States  was  now 
confronted  with  the  prospect  of  having  to  accept  Its  own  proposal 
permitting  international  access  to  any  facility  In  the  United  States, 
whether  government,  commercial,  or  private,  thus  jeopardizing  the 
most  sensitive  national  security  programs,  or  backing  away  from  its 
own  proposal. 

The  British  took  on  the  task  of  seeking  some  more  satisfactory 
approach  to  the  challenge  inspection  problem  and  began  to  develop 
an  approach  labelled  "managed  access."  In  broad  outline,  under  this 
approach  a  challenge  inspection  would  be  permitted  "anywhere,  any 
time"  but  it  would  not  involve  unfettered  access.  Rather,  the 
inspected  state  would  have  rights  to  delimit  access  in  certain 
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respects.  Inspectors  would  be  permitted  to  perform  those  activities 
necessary  to  confirm  that  treaty  violations  were  not  being  conducted 
at  the  inspected  site  but  would  not  necessarily  be  able  to  determine 
what  did  in  fact  take  place  there. 

Over  the  next  several  years  negotiations  reduced  the  number  of 
outstanding  issues,  and  pressure  mounted  for  some  satisfactory 
resolution  to  the  challenge  inspection  question.  In  July  1991  the 
United  States  put  forward  a  new  proposal,  reflecting  an  evolution  of 
the  original  British  managed  access  concept.  This  proposal  was  co¬ 
sponsored  by  the  United  Kingdom,  Australia,  and  Japan,  but  more  out 
of  loyalty  than  enthusiasm.^"^  It  proved,  with  some  additional 
refinement,  acceptable  to  the  vast  majority  of  negotiators. 

While  an  embarrassing  course  of  events  for  the  Bush 
administration,  this  evolution  of  the  inspection  "anywhere,  any  time" 
issue  did  result  in  an  innovative  new  balance  between  the  conflicting 
requirements  of  effective  verification  and  protecting  national  security 
activities,  a  problem  confronting  many  governments  in  the  CWC 
negotiations.  In  putting  forward  its  initial  "anywhere,  any  time,  no 
right  of  refusal"  proposal,  the  United  States  dug  a  hole  for  itself— but 
this  hole  had  the  valuable  effect  of  focusing  the  debate  on  effective 
verification  rather  than  on  minimizing  intrusiveness.  The  conceptual 
direction  from  which  a  compromise  or  balance  is  approached  can 
make  an  Important  difference  in  the  outcome. 

The  Conference  on  Disarmament  completed  its  work  in  the 
autumn  of  1992,  and  in  January  1993  the  CWC  was  opened  for 
signature  in  Paris,  at  which  time  130  countries  signed.  The 
Convention  was  to  enter  into  force  1 80  days  after  the  65th  ratification, 
"but  in  no  case  earlier  than  two  years  after  its  opening  for 
signature."^®  The  2-year  time  period  is  necessary  for  the  work  of  a 
Preparatory  Commission,  which  is  charged  with  establishing  the 
Organization  for  the  Prohibition  of  Chemical  Weapons  and  developing 
the  detailed  inspection  procedures  and  guidelines  the  organization 
will  Implement.  President  Clinton  sent  the  CWC  to  the  Senate  in 
November  1993  for  its  advice  and  consent  to  ratification. 
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The  Chemical  Weapons  Convention 

The  Convention  on  the  Prohibition  of  the  Development,  Production, 
Stockpiling  and  Use  of  Chemical  Weapons  and  on  Their  Destruction 
is  arguably  the  most  ambitious  disarmament  convention  in  history. 
Even  Its  name  indicates  the  wide  scope  of  the  undertakings.  Each 
state  party  undertakes  "never  under  any  circumstances"  to: 

•  Develop,  produce,  otherwise  acquire,  stockpile,  or  retain 
chemical  weapons,  and  not  to  transfer  chemical  weapons  "to 
anyone" 

•  Use  chemical  weapons 

•  Engage  in  any  military  preparations  to  use  chemical  weapons 

•  Assist,  encourage,  or  induce,  "anyone"  to  engage  in  any 
prohibited  activity. 

In  addition,  each  party  undertakes  to  destroy  any  chemical  weapons 
it  "owns  or  possesses,"  or  that  "it  abandoned  on  the  territory  of 
another  State  Party,"  and  to  destroy  "any  chemical  weapons 
production  facilities  it  owns  or  possesses."  Finally,  each  party 
undertakes  not  to  use  riot-control  agents  as  a  method  of  war.^®  This 
last  undertaking  had  long  been  a  contentious  point  concerning  the 
Geneva  Protocol. 

These  prohibitions  impose  substantial  verification  requirements 
on  the  entity  created  by  the  CWC  to  perform  this  function,  the 
Organization  for  the  Prohibition  of  Chemical  Weapons  (OPCW).  Like 
the  NPT  and  IAEA  safeguards,  the  CWC  charges  the  OPCW  with 
responsibility  for  verifying  some,  but  not  all,  of  these  undertakings. 
The  OPCW  is  responsible  for  verifying  that  each  state  party: 

•  Does  not  henceforth  produce  or  otherwise  acquire,  stockpile, 
or  retain  chemical  weapons 

•  Destroys  the  chemical  weapons  in  its  possession  at  the  time 
the  CWC  enters  into  force  (or,  for  states  joining  later,  is  ratified  ) 

•  Destroys  chemical  weapons  production  facilities  it  owns  or 
possesses. 

In  addition,  the  Director-General  is  responsible  for  investigating 
alleged  use  of  chemical  weapons  by  a  party  (if  the  alleged  user  is  not 
a  party,  the  Director-General  "shall  cooperate  closely  with  the 
Secretary-General  of  the  United  Nations"). Verifying  actual  use  of 
chemical  weapons  differs  in  many  important  respects  from  the  other 
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verification  responsibilities  given  to  the  OPCW  and  is  likely  to  be 
required  only  infrequently  (while  other  verification  responsibilities  will 
be  on-going,  verification  of  use  requires  an  accusation).  The 
inclusion  of  use  verification  in  the  CWC  is  unique:  the  nuclear 
nonproliferation  system  does  not  address  Investigating  alleged  use 
(nor  perhaps  need  it,  use  of  a  nuclear  weapon  being  rather  obvious), 
and  the  BWC  relies  on  the  authority  of  the  U.N.  Secretary  General  to 
create  ad  hoc  groups  of  experts  to  conduct  necessary  investigations. 

The  CWC  does  not  charge  the  OPCW  with  verifying  the  parties' 
behavior  regarding  military  preparations  (doctrine,  training,  or 
equipping)  to  use  chemical  weapons,  or  assistance  or 
encouragement  that  the  party  might  give  to  others  to  engage  In 
prohibited  activities.  Verifying  the  absence  of  any  secret  training  and 
equipping  of  military  forces  for  offensive  chemical  warfare  (defensive 
training  and  equipment  being  legitimate)  would  require  a  very  different 
sort  of  inspection  than  any  contemplated  under  the  CWC,  although 
challenge  inspections  may  potentially  detect  such  activities.  Finally, 
verifying  the  absence  of  covert  cooperation  between  states  is  most 
difficult  and  best  addressed  not  by  attempting  to  detect  the 
cooperation,  but  rather  by  inspections  to  detect  the  illegal  activity  in 
the  recipient  state  (assuming  that  it  is  party  to  the  CWC). 

Each  of  the  three  undertakings  subject  to  routine  verification 
(destruction  of  existing  chemical  weapons,  destruction  of  production 
facilities,  and  no  further  production  or  possession)  requires  a 
somewhat  different  inspection  approach,  but  draws  largely  from  the 
same  repertoire  of  verification  methods.  Destruction  of  existing 
chemical  weapons  and  production  facilities  will  be  verified  by  each 
state  first  declaring  all  now-prohibited  facilities  and  weapons.  The 
state  will  also  submit  plans  describing  the  destruction  process  to  be 
Implemented.  Inspectors  will  then  confirm  these  declarations, 
periodically  inspect  the  destruction  process  to  confirm  progress 
according  to  the  plans,  and  use  equipment  to  monitor  activities 
between  on-site  visits.  During  the  first  decade  the  CWC  is  In  force, 
this  will  be  a  massive  job  for  the  OPCW,  but  as  pre-existing  weapons 
and  related  facilities  are  eliminated,  this  aspect  of  the  verification 
effort  will  wind  down. 
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Verifying  that  states  are  abiding  by  their  commitments  not  "to 
develop,  produce,  otherwise  acquire,  stockpile  or  retain  chemical 
weapons"  entails  two  different  verification  activities: 

Confirming  that  civiiian  chemical  plants  are  producing  only  for 
civilian  applications,  even  when  producing  chemicals  which  are 
immediate  precursors  to  chemical  weapons  agents.  This  will  be 
accomplished  by  regular  receipt  of  inventory  and  transactions  reports, 
audits  of  records,  onsite  inspections  Including  taking  samples  and 
examination  of  design  information  and  production  activities,  and 
perhaps  the  use  of  unattended  instruments  (e.g.,  time-lapse  cameras) 
to  monitor  processes  or  areas.While  many  of  the  specific  verification 
measures  are  the  same  as  used  by  the  IAEA  for  nuclear  inspections, 
the  actual  verification  approach  will  be  quite  different,  focusing  much 
more  on  activities  and  much  less  on  establishing  and  confirming  a 
material  balance.  Nuclear  materials  can  in  most  Instances  be 
measured  to  the  gram  and  the  total  quantities  of  material  are  such 
that  this  is  practical,  in  addition  to  which  the  quantity  of  military 
significance  justifies  such  precise  measurements.  Chemicals  in  a 
large  commercial  production  facility  cannot  be  measured  with 
anywhere  near  comparable  precision,  nor  is  this  justified  by  the 
quantities  deemed  to  be  of  military  significance.  In  controlling 
chemical  weapons,  hundreds  to  thousands  of  kilograms  of  chemical 
agent  are  judged  a  quantity  of  military  significance,^®  while  the  nuclear 
material  to  fabricate  a  single  nuclear  explosive  on  the  order  of  10  kg 
of  plutonium  and  maybe  3  times  as  much  highly  enriched  uranium  is 
the  quantity  deemed  to  be  of  military  significance.^® 

The  more  difficult  part  of  verifying  compliance  with  commitments 
not  "to  develop,  produce,  otherwise  acquire,  stockpile  or  retain 
chemical  weapons"  comes  with  the  question  of  hidden  stockpiles  and 
covert  production  facilities.  As  noted  in  chapter  2,  this  aspect  of  the 
nuclear  verification  problem  defied  solution  from  the  time  the  NPT 
was  negotiated  until  very  recently  and  even  today  remains  to  be  fully 
and  convincingly  implemented.  The  CWC  attempts  a  new  approach: 
challenge  inspections  involving  "managed  access."  The  problem  has 
been  addressed  before,^®  but  the  problem  is  always  how  to  balance 
intrusiveness  against  credibility  of  the  result.  Managed  access 
challenge  inspections  may  represent  the  answer,  but  equally 
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important  are  the  steps  necessary  before  a  challenge  inspection 
takes  place. 

bistitnUonsoftbeCWC 

Implementing  such  responsibilities  requires  both  institutions  and 
procedures.  The  CWC  establishes  both  and,  by  comparison  with  the 
NPT,  does  so  in  great  detail,  especially  with  respect  to  the 
procedures,  in  addition,  the  treaty  creates  three  institutions:  the 
Technical  Secretariat,  the  Executive  Council,  and  the  Conference. 
These  issues  are  treated  again  in  an  Annex  on  Verification  and 
Implementation,  which  runs  more  than  twice  the  length  of  the  treaty 
itself. 

The  first  of  these  is  the  Technical  Secretariat,  the  International 
civil  service  responsible  for  performing,  among  other  things,  the  day- 
to-day  work  of  verification.  The  Technical  Secretariat  "shall  carry  out 
the  verification  measures  provided  for  in  this  Convention"^^  (the 
significance  of  "measures"  rather  than  "responsibilities"  will  be 
discussed  below).  The  Technical  Secretariat  is  to  Inform  the 
Executive  Council  of: 

any  problem  that  has  arisen  with  regard  to  the  discharge  of  its 
function,  including  doubts,  ambiguities  or  uncertainties  about 
compliance  with  this  Convention  that  may  have  come  to  its  notice  in 
the  performance  of  its  verification  activities  and  that  it  has  been 
unable  to  resolve  or  clarify  through  its  consultations  with  the  State 
Party  concerned.^ 

Intriguingly,  the  CWC  goes  so  far  as  to  stipulate  that  all  inspectors 
and  other  staff  of  the  Technical  Secretariat  must  be  citizens  of  a 
party, in  addition  to  the  expected  requirement  that  they  "shall  not 
seek  or  receive  Instructions  from  any  Government  or  any  other 
source  external  to  the  Organization."^^ 

The  Executive  Council  is  to  be  the  "executive  organ  of  the 
Organization"  and  "shall  promote  the  effective  Implementation  of,  and 
compliance  with,  this  Convention."^^  It  will  supervise  the  activities  of 
the  Technical  Secretariat,  prepare  the  annual  program  and  budget  for 
Conference  action,  and  otherwise  be  responsible  for  relations 
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between  the  Organization  and  the  member  states.^®  The  Executive 
Council  is  given  broad  powers  to: 

consider  any  issue  or  matter  within  its  competence  affecting  this 
Convention  and  its  implementation,  including  concerns  regarding 
compliance,  and  cases  of  non-compliance,  and,  as  appropriate, 
inform  States  Parties  and  bring  the  issue  or  matter  to  the  attention 
of  the  Conference.^^ 

When  confronted  with  "doubts  or  concerns  regarding  compliance 
and  cases  of  non-compliance,"  the  Executive  Council  is  to  consult 
with  and  request  the  noncomplying  party  to  redress  the  situation 
"within  a  specified  time."  If  further  action  Is  considered  necessary, 
the  Council  may  (a)  inform  all  parties,  (b)  inform  the  Conference,  or 
(c)  recommend  to  the  Conference  measures  to  ensure  compliance. 
In  cases  of  "particular  gravity  and  urgency"  the  Executive  Council 
may  take  the  matter  directly  to  the  United  Nations  General  Assembly 
and  Security  Council.^® 

These  provisions  are  formulated  very  carefully,  and  reflect  a 
difference  of  view  between  the  United  States  and  most  of  the  other 
states  which  participated  in  the  negotiations.  Apparently  most  states 
in  the  negotiation  hold  the  view  that  these  responsibilities  parallel 
rather  precisely  those  assigned  by  the  Statute  to  the  IAEA  Secretariat 
and  Board  of  Governors.  The  United  States  understands  them 
differently.^  The  IAEA  Secretariat  determines  whether  or  not  a  state 
has  violated  a  safeguards  agreement  (as  opposed  to  having  violated 
the  NPT,  or  even  the  Statute  itself),  and  the  Board  of  Governors 
determines  what  course  of  action  to  pursue,  acting  on  a 
recommendation  from  the  Director  General. Except  for  the  case  of 
challenge  inspections,  the  responsibilities  of  the  Executive  Council 
with  respect  to  noncompliance  are  to  address  "what  next."  Neither 
the  Executive  Council  nor  the  Technical  Secretariat  is  explicitly  given 
the  authority  to  determine  that  a  violation  of  the  CWC  has  been 
identified.  In  the  U.S.  view,  the  Technical  Secretariat  will  simply 
inform  the  Council  of  ambiguities  or  doubts  (in  the  words  used  by  the 
IAEA  on  several  occasions,  that  it  is  "unable  to  verify  compliance"). 

During  the  CWC  negotiations,  the  United  States  took  the  position 
that  only  Individual  member  states  can  judge  whether  or  not  another 
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state  is  complying  with  its  obligations,  and  the  lack  of  explicit 
authority  for  either  the  Technical  Secretariat  or  the  Executive  Council 
to  judge  compliance  is  the  result.  This  absence  of  clearcut  authority 
to  judge  compliance  could  in  the  future  create  some  thorny  legal 
Issues,  such  as  even  when  there  is  no  ambiguity  and  consensus 
exists  within  the  Executive  Council  that  a  violation  has  been  detected, 
must  it  nonetheless  report  the  matter  to  the  Security  Council  as 
simply  an  unresolved  problem,  or  what  are  the  powers  of  the  Security 
Council  (or  a  Review  Conference  of  CWC  parties)  to  judge 
compliance  and  noncompliance? 

In  practice  the  vast  majority  of  cases  probably  will  not  constitute 
clearcut  cases  of  noncompliance  but  rather  situations  in  which  the 
compiiance  of  a  party  is  subject  to  significant  doubt  and  remedial 
action  is  required  to  remove  the  doubt.  Given  its  behavior  with 
respect  to  IAEA  safeguards,  one  can  imagine  how  North  Korea  might 
use  such  a  situation  to  defend  Its  failure  to  comply.  The  authority  to 
declare  a  state  in  noncompliance  is  a  powerful  diplomatic  tool  in  any 
conflict  of  wills.  Lacking  this  authority,  the  ability  of  the  Executive 
Council  and  the  Conference  to  haul  a  violator  before  the  court  of 
international  opinion  is  substantially  reduced. 

Although  neither  the  Executive  Council  nor  the  Conference  is 
specifically  empowered  to  judge  compliance,  the  Conference  has 
substantial  authority  to  pursue  any  failure  by  a  state  party  to  rectify 
noncompllance.  Not  only  is  the  Conference  to  "take  the  necessary 
measures  to  ensure  compliance  with  this  Convention  and  to  redress 
and  remedy  any  situation  which  contravenes  the  provisions  this 
Convention,"  it  can,  upon  recommendation  of  the  Executive  Council, 
"restrict  or  suspend  the  State  Party's  rights  and  privileges"  until  It 
conforms  to  Its  obligations.^^  Furthermore,  in  cases  where  "serious 
damage  to  the  object  and  purpose  of  this  Convention  may  result  from 
activities  prohibited  under  the  Convention,"  the  Conference  may  even 
"recommend  collective  measures  to  States  Parties  in  conformity  with 
international  law,"^^  which  would  include  the  United  Nations  Charter. 
The  Conference  "shall  in  cases  of  particular  gravity,  bring  the  issue, 
including  relevant  information  and  conclusions,  to  the  attention  of  the" 
United  Nations  General  Assembly  and  Security  Council.^^  There  is 
some  Irony  that,  on  the  one  hand,  the  CWC  grants  to  the  Conference 
powers  of  collective  action,  which  would  appear  to  include  military 
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action,  while  on  the  other  hand  cases  of  "particular  gravity"  are  to  be 
referred  to  the  Security  Council. 

Unlike  previous  arms  control  and  nonproliferation  treaties,  the 
CWC  grants  its  own  institution  the  power  to  mandate  force  against  a 
violator,  but  withholds  the  authority  to  make  a  specific  finding  of 
noncompliance.  Given  the  central  role  of  the  United  States  in 
negotiating  the  CWC,  the  U.S.  position  appears  to  reflect  a  balance 
between  two  concerns.  The  United  States  worried  that  the  CWC 
Executive  Council  would  not  declare  noncompliance  in  some  case, 
but  the  President  wanted  to  report  a  treaty  violation  to  Congress.^"^ 
In  effect  this  passes  the  matter  of  international  judgment  regarding 
noncompliance  up  to  the  Security  Council,  where  the  veto  can  be 
exercised.  It  also  means  that  a  decision  regarding  the  need  for 
collective  action  against  a  violator  can  be  handled  in  the  CWC 
Conference,  where  a  majority  can  make  the  determination  without 
any  veto.^® 

VeriBcdtion  Annex 

The  Annex  on  Implementation  and  Verification,  a  substantial 
document  bearing  much  the  same  relationship  to  the  CWC  as 
INFCIRC/153  bears  to  the  NPT,  has  responsibility  to: 

•  Establishes  rights  and  obligations  of  the  Technical  Secretariat 
and  states  parties  relevant  to  the  conduct  of  verification  activities 

•  Identifies  specific  procedures  and  means  for  accomplishing 
verification  activities 

•  Establishes  what  might  be  called  technical  policies. 

With  respect  to  the  first,  the  CWC  is  intended  to  be  a  self-executing 
treaty,  without  the  need  for  separate  bilateral  agreements  between 
the  Organization  and  Individual  states.  This  is  in  contrast  to  the  need 
for  a  separate  safeguards  agreements  with  the  IAEA  to  implement 
NPT  verification  obligations.  However,  "facility  agreements 
concluded  between  States  Parties  and  the  Organization"^®  are 
specifically  called  for.  These  are  to  be  similar  to  the  "subsidiary 
arrangements"  and  "facility  attachments"  used  in  NPT  safeguards  to 
translate  general  methods  and  practices  into  terms  appropriate  for  a 
particular  country  (its  legal  and  administrative  context)  and  for 
individual  facilities  (every  plant  Is  a  little  different,  and  some  are  very 
different). 
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The  approach  and  level  of  detail  reflected  in  the  Annex's 
treatment  of  procedures  and  technical  policies  are  very  specific;  at 
the  same  time,  it  sometimes  elevates  second*order  technical  Issues 
to  political  levels  of  decisionmaking.  One  example:  the  Annex 
stipulates  that  inspection  equipment  "shall  ...  be  designated, 
calibrated  and  approved  by  the  Technical  Secretariat,"  which  it  clearly 
should  be,  but  then  goes  on  to  require  that  "Designated  and  approved 
equipment  shall  be  specifically  protected  against  unauthorized 
aiteration."^^  Whether  in  every  case  tamper-proofing  is  practical,  or 
even  technically  feasible,  much  less  necessary,  is  not  addressed. 

Such  matters  of  excessive  detail  can  be  worked  out  in  the  first 
few  years  of  implementation,  but  the  Annex  also  creates  what  may 
prove  to  be  a  structural  problem.  It  provides  a  substantial  basis  for 
micromanagement  of  technical  matters  by  the  Conference: 

Detailed  Procedures  for  the  conduct  of  inspections  shall  be 
developed  for  inclusion  in  the  inspection  manual  by  the  Technical 
Secretariat,  taking  into  account  guidelines  to  be  considered  and 
approved  by  the  Conference  pursuant  to  Article  VIII,  paragraph 
21  (i).^ 

The  referenced  paragraph  simply  states  that  the  Conference  may 
"consider  and  approve  at  its  first  session  any  draft  agreements, 
provisions  and  guidelines  developed  by  the  Preparatory 
Commission."  Whether  Conference  approval  of  all  such  materials 
can  be  accomplished  at  one  session  is  unknown,  but  it  may  result  in 
the  politicization  of  highly  technical  matters  bearing  directly  on 
whether  onsite  inspections  are  credible  and  technically  effective. 
Although  responsibility  for  determining  technical  policies  has  a  long 
history  of  controversy  in  the  IAEA,  the  ability  of  the  IAEA  Secretariat 
to  determine  technical  policies  largely  on  its  own  has  been  essential 
to  maintaining  technical  credibility  and  facilitating  Improvements  in 
methods.  How  this  issue  will  play  out  in  the  chemical  weapons 
context  will  become  known  only  over  the  course  of  implementation, 
but  it  could  permit  technical  matters  to  become  counters  in  political 
controversies.  The  objective  was  political  ratification  of  technical 
Issues,  and  if  this  is  the  end  result  it  will  be  positive.  If  the  result  is 
substantive  changes  being  made  in  a  political  forum  for  political 
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reasons,  however,  It  is  unlikely  to  improve  either  the  effectiveness  or 
the  credibility  of  the  verification  system. 

The  Verification  Annex  gives  OPCW  inspectors  a  number  of 
important  rights  beyond  those  historically  afforded  IAEA  inspectors 
(the  IAEA  is  now  trying  to  retrofit  some  of  these  rights).  In  some 
respects  OPCW  inspectors  will  have  rights  more  like  those  afforded 
to  the  U.N.  Special  Commission  and  the  IAEA  by  Security  Council 
Resolution  687  for  inspections  in  Iraq.  For  example,  inspectors  have 
the  right  to  use  their  own  telecommunications  equipment  while  onsite, 
for  communicating  both  within  the  team  and  with  headquarters,^® 
and  in  addition,  communications  with  headquarters  may  be 
encoded.^®  Obtaining  visas  has  been  a  constant  problem  for  IAEA 
inspectors,  as  many  states  require  a  separate  visa  for  each  entry, 
which  sometimes  delays  inspections  and  always  signals  the  state  and 
facility  of  an  impending  inspection  well  in  advance.  The  Annex 
stipulates  that  OPCW  inspectors  will  receive  multiple-entry  visas  of 
2  years  duration  from  each  relevant  state."^^  Inspectors  will  be 
required  to  use  designated  points  of  entry,  but  these  must  permit 
reaching  "any  inspection  site"  within  12  hours."^^  (Oddly,  in  the  case 
of  challenge  inspections,  the  requesting  party,  not  the  inspected  party 
or  the  inspectorate,  designates  the  point  of  entry  to  be  used.)^^  A 
major  point  of  contention  between  the  United  Nations  and  Iraq  has 
been  transportation  of  inspectors  within  Iraq  and  particularly  the  use 
of  aircraft  (as  issue  never  even  contemplated  for  regular  IAEA 
inspections).  The  Annex  stipulates  that  OPCW  inspectors  may  use 
organization-owned  or  chartered  aircraft,  and  the  state  is  obligated  to 
give  "standing  diplomatic  clearance"  for  such  aircraft.'^'^ 

The  IAEA  has  frequently  had  difficulty  gaining  acceptance  for  new 
methods  and  new  instruments  (facility  operators  commonly  raise 
safety  questions),  even  though  each  safeguards  agreement  stipulates 
that  the  IAEA  is  to  "take  full  account  of  technological  developments 
in  the  field  of  safeguards.'^®  OPCW  inspectors  should  not  confront  the 
same  difficulties,  as  the  Annex  stipulates  that  "there  shall  be  no 
restriction  by  the  Inspected  State  party  on  the  inspection  team 
bringing  onto  the  Inspection  site  such  equipment,  .  .  .  which  the 
Technical  Secretariat  has  determined  to  be  necessary  to  fulfill  the 
inspection  requirements.'"*®  However,  procedures  and  equipment 
regulations  in  different  countries  are  frequently  in  conflict,  and  the 
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IAEA  has  experienced  a  variety  of  such  problems  with  inspection 
equipment  (most  of  which  can  be  worked  out  with  good  will,  but 
provide  opportunities  for  those  inclined  to  make  matters  difficult  either 
for  political  reasons  or  by  virtue  of  personality).  The  Preparatory 
Commission  is  developing  the  list  of  equipment  to  be  approved  for 
inspection  use.  As  technologies  develop,  some  equipment  will 
become  obsolete  and  new  equipment  will  become  available;  how 
equipment  will  be  added  to  and  removed  from  the  list  is  unclear. 

While  the  IAEA  Statute  gives  inspectors  the  right  to  meet  with  and 
question  "any  person  who  by  reason  of  his  occupation  deals  with 
[items]  which  are  required  by  this  Statute  to  be  safeguarded,""^^  this 
right  has  not  been  enforced,  or  perhaps  even  attempted  since  the  first 
IAEA  inspections.  In  addition,  there  may  be  legal  questions  as  to 
whether  it  applies  to  NPT  safeguards."^®  No  such  doubts  should  exist 
for  OPCW  inspectors,  as  they  are  clearly  given  the  right  to  interview 
any  facility  personnel,  albeit  in  the  presence  of  inspected  state 
representatives."^®  At  the  same  time,  the  state  representative  may 
object  to  questions  on  germaneness  grounds.®®  For  this  provision  to 
prove  useful  inspectors  will  have  to  use  it  from  the  beginning,  and 
Technical  Secretariat  management  and  the  Executive  Council  will 
have  to  support  its  enforcement. 

The  Verification  Annex  also  identifies  certain  limitations  on 
inspectors,  which,  for  the  most  part,  will  not  be  significant  unless 
inappropriately  enforced  by  states  and  the  Executive  Council  fails  to 
support  the  Technical  Secretariat  in  a  reasonable  interpretation  (or 
unless  the  Director-General  proves  reticent  even  to  bring  such 
matters  to  the  Council). 

After  completing  an  inspection,  the  inspection  team  "shall  meet 
with  representatives  of  the  inspected  State  Party  ...  to  review  the 
preliminary  findings  of  the  inspection  team  and  to  clarify  any 
ambiguities."  The  inspected  state  will  also  receive  the  inspection 
team’s  preliminary  findings  in  writing.®^  Just  what  is  meant  by  the 
inspection  team’s  "preliminary  findings"  can  only  evolve  through 
practice,  but  inspectors  may  face  pressure  to  give  a  "clean  bill  of 
health"  before  departing  the  country  or  to  specify  precisely  the 
additional  inspection  activities  or  information  needed  to  permit  them 
to  do  so.  The  requirement  that  "verification  activities  . . .  shall  only  be 
performed  by  designated  inspectors"  may  form  the  legal  basis  for 
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arguments  that  headquarters  personnel,  including  lawyers, 
inspectorate  management,  and  the  Director-General,  are  not  to  be 
consulted  before  such  a  determination  is  made.^^  As  noted  above, 
such  problems  can  be  resolved  only  by  a  diligent  inspectorate  and  a 
Council  with  the  will  to  support  the  inspectorate. 

CbdUenge  Inspections 

As  just  implied,  the  conflict  between  verification  and  national 
sovereignty  has  always  been  the  principal  impediment  to  effective 
verification  measures.  It  was  as  difficult  an  issue  in  negotiating  the 
CWC  as  in  previous  negotiations,  but  the  product  of  these  most 
recent  negotiations  is  very  different  and  a  substantial  advance  for 
verification  rights  over  sovereignty  rights.  Whether  the  provisions  of 
the  CWC  are  rigorously  implemented,  or  whether  like  many  provisions 
of  IAEA  safeguards,  they  are  severely  curtailed  in  practice,  the 
frontier  of  international  inspection  rights  over  sovereignty  rights  has 
been  advanced.  Nowhere  is  this  better  demonstrated  than  in  the 
matter  of  investigating  compliance  questions  raised  by  one  party  with 
respect  to  another. 

Each  party  has  the  right  to  request  clarification  of  the  activities  of 
any  other  party.  When  the  OPCW  receives  such  a  request,  the  first 
step  is  for  the  Executive  Council  (not  the  Technical  Secretariat)  to 
provide  to  the  requesting  state  that  information  in  its  possession 
relevant  to  the  compliance  of  the  challenged  state.^^  The  concerned 
state  party  may  also  ask  the  Council  to  request  clarification  from  the 
challenged  state.  The  Council  has  24  hours  to  act  on  this  request, 
and  the  accused  state  has  10  days  to  respond.^"^  If  these  efforts  fail 
to  resolve  the  matter  to  the  satisfaction  of  the  requesting  state,  It  can 
request  that  the  Executive  Council  have  the  Director-General 
establish  a  panel  of  experts  (which  may  include  both  staff  and  outside 
personnel)  to  review  the  Information  and  provide  a  factual  report, 
which  goes  both  to  the  Council  and  to  the  state  expressing  concerns. 

In  the  event  that  the  concerned  state  is  still  not  satisfied,  it  may 
request  a  challenge  inspection  of  the  "accused."^^  The  Technical 
Secretariat  is  charged  with  performing  the  challenge  inspection,  but 
the  challenging  state  may  send  an  observer.^®  The  inspected  state 
need  not  grant  the  observer  the  fuli  access  afforded  the  Inspectors. 
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The  Director-General  is  given  strict  requirennents  for  prosecuting  the 
challenge  inspection. 

The  Executive  Council  may  review  the  challenge  inspection 
request  before  it  is  acted  upon,  determine  that  it  Is  inappropriate,  and 
stop  it.®^  However,  the  Council  must  act  within  12  hours  of  receiving 
the  challenge  inspection  request  and  must  decide  by  a  three-fourths 
majority  that  the  request  is  "frivolous,  abusive  or  clearly  beyond  the 
scope  of  this  Convention."^®  As  most  smaller  countries  do  not  have 
diplomatic  missions  resident  in  The  Hague,  it  is  highly  unlikely  that 
the  Executive  Council  will  be  able  to  convene,  much  less  act  to  block, 
a  challenge  Inspection.®® 

Each  party  may  request  an  onsite  challenge  inspection  of  "any 
facility  or  location  in  the  territory  or  in  any  other  place  under  the 
jurisdiction"  of  any  other  party  and  to  have  this  inspection  conducted 
"without  delay."®®  But  the  requesting  state  is  obligated  "to  keep  the 
inspection  request  within  the  scope  of  this  Convention  and  to  provide 
in  the  inspection  request  all  appropriate  information  on  the  basis  of 
which  a  concern  has  arisen."®^  A  challenge  inspection  gives 
unprecedented  access  for  inspectors,®^  who  are  to  gain  access  to  the 
site  "as  soon  as  possible,  but  in  any  case  not  later  than  108  hours 
after"  entering  the  country.®®  Inspectors  may  perform  aerial 
observation  of  the  site,®"^  have  a  right  to  take  swipe,  air,  soil,  and 
effluent  samples  around  the  site  perimeter,®®  and  may  (subject  to 
negotiation  of  specific  sampling  procedures)  take  samples  within  the 
site.®®  With  the  exceptions  noted  below,  inspectors  are  to  have 
access  to  all  places  and  buildings  within  the  designated  perimeter.®^ 

While  the  "accused"  state  must  accept  the  challenge  Inspection, 
it  may  take  a  number  of  steps  to  limit  the  scope  of  the  inspection,  to 
"manage  access."  The  requesting  party  specifies  the  perimeter  of  the 
site  to  be  inspected  (according  to  rules  identified  in  the  Annex),  but 
the  inspected  party  may,  within  24  hours  of  the  inspectors'  arrival, 
propose  an  alternative  perimeter,  provided  that  it  "include[s]  the  whole 
of  the  requested  perimeter."®®  The  inspection  team  Is  to  have  access 
to  all  vehicular  traffic  exiting  the  site  and  to  all  locations  within  the 
identified  perimeter  within  12  hours  of  arriving  at  the  site.®®  The 
inspected  state  may,  in  exceptional  cases,  give  only  Individual 
Inspectors  access  to  certain  parts  of  the  inspection  site.^®  Access  to 
vehicular  traffic  and  certain  portions  of  buildings  can  be  limited,  but 


91 


❖  Veri^fing  Nonproliferation  Treaties 

the  inspected  state  "shall  make  every  reasonable  effort  to 
demonstrate  to  the  inspection  team"  that  the  vehicle  or  area  to  which 
access  Is  denied  "is  not  being  used  for  purposed  related  to  the 
possible  non-compliance  concerns  raised  in  the  inspection  request."^^ 
When  granting  access,  the  inspected  state  may  remove  sensitive 
papers,  shroud  sensitive  items,  turn  off  computers  and  "data 
indicating  devices,"  restrict  sample  analysis  to  detecting  the  presence 
or  absence  of  chemicals  listed  In  CWC  Schedules  and  require  that 
the  analysis  be  performed  on-site,  and  require  use  of  random 
sampling  techniques  for  access  to  items  and  certain  areas/^ 

In  sum,  the  inspected  state  has  a  variety  of  tools  to  manage 
access.  It  can  provide  information  it  believes  will  demonstrate 
compliance,  obviating  the  need  for  access.  With  the  agreement  of 
the  inspectors,  the  inspected  state  can  delimit  the  inspected  area  in 
certain  respects.  The  inspected  state  can  shroud  equipment  and 
activities  "to  prevent  disclosure  of  confidential  Information  and  data, 
not  related  to  this  Convention."  This  "managed  access"  approach 
permits  what  amounts  to  "anywhere,  any  time"  inspections  while 
ensuring  that  sensitive  facilities  and  activities  not  related  to  CWC 
objectives  can  be  properly  protected. 

Following  the  inspection,  the  Executive  Council  has  a  second 
chance  to  consider  issues  of  potential  abuse  of  the  challenge 
Inspection  right,  when  it  reviews  the  final  report  of  the  inspection 
team.  Specifically,  the  Council  is  charged  to  address  any  concerns 
as  to  whether: 

•  Any  non-compliance  has  occurred 

•  The  request  had  been  within  the  scope  of  this  Convention 

•  The  right  to  request  a  challenge  Inspection  had  been 
abused.^^ 

This  explicit  authority  to  determine  whether  compliance  has  been 
confirmed  or  whether  violation  has  been  detected  stands  in  contrast 
to  the  situation  for  routine  inspections  (described  above).  The 
Council  is  also  to  decide  whether  further  corrective  action  is  needed, 
either  to  ensure  compliance  by  the  inspected  state,  or  "In  the  case  of 
abuse,  whether  the  requesting  State  Party  should  bear  any  of  the 
financial  implications  of  the  challenge  inspectlon."^"^ 

In  as  much  as  the  Executive  Council  is  to  "address  any  concerns 
as  to  whether  any  non-compliance  has  occurred"  on  the  basis  of 
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reviewing  the  "finai  report  of  the  inspection  team,"  this  situation 
appears  similar  to  that  described  in  the  iAEA  Statute,  where  "the 
inspectors  shali  report  any  non-compliance  to  the  Director  General." 
In  practice  it  is  not  IAEA  inspectors  who  determine  noncompliance, 
but  the  IAEA  Director  General  acting  on  the  recommendation  of  the 
corporate  body— the  inspectors  and  their  management,  headquarters 
personnel  responsible  for  laboratory  analysis  and  data  evaluation, 
and  the  legal  and  diplomatic  offices.  The  situation  will  certainly  be 
much  more  politically  charged  in  the  case  of  a  CWC  challenge 
inspection,  and  for  this  reason  the  OPCW  Director-General  may 
hesitate  to  Insert  his  own  judgment  In  the  form  of  a  recommendation 
to  the  Council.  Nonetheless,  there  will  also  be  pressures  from 
members  of  the  Council  for  a  technical  recommendation  as  opposed 
to  simply  providing  the  relevant  data:  interpreting  technical  data 
requires  technical,  not  political,  capabilities  and  judgments.  The  first 
few  hard  cases  will  determine  practice,  and  a  close  reading  of  the  text 
and  negotiating  history  will  be  balanced  against  the  political 
requirements  of  the  situation. 

W  Steps 

The  treaty  requires  at  least  2  years  between  its  initial  signing  and 
entry  into  force,  in  order  to  permit  the  Preparatory  Commission  to 
complete  its  work.  Depending  on  the  speed  with  which  states  ratify, 
It  may  be  longer,  but  it  cannot  be  shorter.  The  Commission  was 
established  by  a  special  resolution  of  the  signatories  "for  the  purpose 
of  carrying  out  the  necessary  preparations  for  the  effective 
implementation"  of  the  Convention.^® 

In  fact,  the  Preparatory  Commission  has  the  responsibility  of  filling 
In  most  of  the  detail  not  specified  in  the  Convention  itself.  This 
Includes  "elaboration  of  a  detailed  staffing  pattern  of  the  Technical 
Secretariat,"  which  means  determining  staffing  requirements,  staff 
rules,  procurement  procedures,  and  all  the  other  administrative 
minutiae  necessary  to  have  a  functioning  organization.  The 
Commission  is  required  to: 

•  Prepare  a  draft  program  and  budget  for  the  organization's  first 

year 
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•  Develop  arrangements  for  the  election  of  the  first  Executive 

Council 

•  Draft  verification  guidelines  as  identified  throughout  the 

Verification  Annex 

•  Prepare  an  initial  list  of  approved  inspection  equipment;  draft 

safety  procedures  for  inspection  activities 

•  Develop  model  facility  agreements. 

In  essence,  the  Preparatory  Commission  is  responsible  for  preparing 
all  the  rules,  guidelines,  procedures,  and  other  documentation 
necessary  for  the  OPCW  to  open  its  doors  and  begin  functioning  as 
a  mature  operating  agency,  to  be  in  its  first  year  what  the  IAEA  has 
become  for  nuclear  safeguards  In  its  30th  year.  To  maintain  the 
credibility  of  the  CWC  in  the  face  of  the  many  challenges  It  must 
confront,  it  cannot  begin  slowly  or  falter  significantly.  This  Is  a  wise 
effort,  but  it  is  also  incredibly  ambitious. 

Analysis 

From  a  verification  perspective,  the  Chemical  Weapons  Convention 
is  the  most  ambitious  disarmament  treaty  every  attempted.  It  seeks 
to  eliminate  universally  an  entire  category  of  weapons.  This  requires 
verifying  that  all  declared  chemical  weapons  programs  (in  states  party 
to  the  CWC)  are  in  fact  entirely  dismantled  and  all  existing  stocks  of 
weapons  and  agents  are  destroyed.  At  the  same  time,  it  means 
checking  to  ensure  that  one  of  the  largest  and  most  widespread 
industries  in  the  world  is  not,  at  any  place,  misused  to  fabricate 
prohibited  chemical  warfare  agents.  It  entails  establishing  the  most 
intrusive  inspection  system  ever  and  operating  that  system  in  such  a 
manner  that  all  participating  governments  believe  that  any  militarily 
significant  violation  would  be  detected. 

The  negotiators  of  the  CWC  sought  to  understand  the  lessons 
from  NPT  safeguards  and  reflect  these  lessons  in  their  product.  The 
governments  of  at  least  several  major  states  participating  in  the 
negotiations  conducted  studies  and  symposia  to  Identify  positive 
examples,  problems,  and  poor  approaches  in  the  lAEA/NPT  model. 
Thus  the  routine  inspection  regime  negotiated  into  the  CWC  reflects 
models  taken  from  the  lAEA/NPT  experience;  solutions  to  problems 
experienced  in  the  lAEA/NPT  case;  and  new  approaches  tailored  to 
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the  different  situation  presented  by  the  chemical  industry  and  by  the 
need  to  verify  elimination  of  chemical  weapons  (which  has  no 
analogue  in  IAEA  experience). 

The  challenge  inspection  system,  with  managed  access  to  all 
places  in  every  state  party,  must  be  implemented  not  only  to  establish 
credibility  for  detecting  violations,  but  also  to  maintain  the  view  that 
the  inspection  system  itself  is  a  benefit  rather  than  a  threat  to  national 
security.  If  either  governments  or  the  commercial  chemical  industry 
in  significant  countries  come  to  believe  that  the  intrusiveness  of 
challenge  inspections  costs  more  than  the  security  benefits,  the 
treaty  itself  may  come  under  attack  when  the  OPCW  seeks  to 
implement  it  and  in  the  first  review  conference.  One  might  argue  that 
in  part  the  NPT  survived  its  first  25  years  more  because  Inspections 
did  not  threaten  national  values  than  because  the  treaty  provided  the 
security  guarantees  originally  contemplated,  and  is  only  now 
becoming  a  truly  effective  nonproliferation  treaty.  The  CWC  cannot 
afford  a  similarly  slow  growth. 
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Forces  in  Enrope 

In  the  early  1980s,  the  failure  of  the  Mutual  Balanced  Force 
Reductions  (MBFR)  talks  was  evident  to  all,  but  the  Issue  of  how  to 
ease  tensions  and  reduce  conventional  military  force  deployments  in 
central  Europe  remained.  These  same  issues  had  been  the  subject 
of  other  talks,  beginning  in  1972,  conducted  under  the  aegis  of  the 
Conference  on  Confidence-  and  Security-Building  in  Europe  (CSCE). 
Where  the  MBFR  talks  had  approached  the  issue  from  the 
perspective  of  defining  and  then  reducing  troop  strength,  the  CSCE 
approach  sought  to  identify  measures  that,  if  implemented,  would 
increase  the  confidence  of  each  side  as  to  the  nonaggressive 
intentions  of  the  other,  and  to  proceed  with  implementation  of  such 
measures  as  mutually  agreed  political  acts  rather  than  as  treaty 
commitments.^ 

The  first  stage  in  identifying  and  Implementing  mutually 
acceptable  confidence-building  measures  (also  known  as  confidence- 
and  security-building  measures,  or  CSBMs)  began  with  agreement  on 
the  Concluding  Document  of  the  Conference,  which  was  signed  in 
Helsinki  in  August  1975.  The  Helsinki  Final  Act  provided  for 
advanced  notice  of  military  maneuvers  involving  more  than  25,000 
troops  taking  place  anywhere  In  Europe  (all  European  countries 
except  Albania  were  CSCE  signatories)  or  in  adjacent  waters. 
Helsinki  also  established  the  possibility  for  each  side  to  observe 
maneuvers  conducted  by  the  other,  not  as  a  right  but  when  mutually 
acceptable.  These  measures  were  an  important  first  step  toward 
reducing  the  “dangers  of  armed  conflict  and  of  misunderstanding  or 
miscalculation  of  military  activities  which  could  give  rise  to 
apprehension.”^  Because  some  signatories  were  not  members  of 
either  alliance,  the  provisions  of  the  Final  Act  address  what  individual 
states  are  to  do  and  do  not  refer  to  either  the  North  Atlantic  Treaty 
Organization  or  the  Warsaw  Treaty  Organization. 
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In  1984,  at  one  of  the  CSCE  meetings  called  for  in  the  Helsinki 
Final  Act,  agreement  was  reached  on  convening  a  special  meeting 
to  “undertake  in  stages,  new,  effective  and  concrete  actions  designed 
to  make  progress  in  strengthening  confidence  and  security  and  in 
achieving  disarmament,  so  as  to  give  effect  and  expression  to  the 
duty  of  states  to  refrain  from  the  threat  or  use  of  force  in  their  mutual 
relations.”^  This  rather  modest  goal  was  to  be  pursued  for  2  years 
and  9  months  in  Stockholm  in  the  Conference  on  Confidence-  and 
Security-Building  Measures  and  Disarmament  in  Europe  (known  as 
the  CDE). 

The  first  18  months  of  the  CDE  were  devoted  to  discussing 
whether  the  product  should  be  primarily  declaratory  or  should  identify 
concrete  measures  to  be  implemented.  Another  year  was  spent 
identifying  such  concrete  measures,  but  no  progress  was  made  on 
the  question  of  compliance.  It  was  not  until  the  summer  of  1986, 
when  the  Soviet  Union  changed  its  long-standing  policy  and  agreed 
to  accept  onsite  inspections,  that  a  credible  outcome  became 
possible.^  (It  was  September  1986  when  Soviet  Ambassador 
Issraelyan  “startled”  the  BWC  review  conference  by  proposing 
negotiation  of  a  supplementary  protocol  to  create  verification 
procedures  for  that  treaty.)^ 

Given  the  utterly  incredible  title  of  “Document  of  the  Stockholm 
Conference  on  Confidence-  and  Security-Building  Measures  and 
Disarmament  in  Europe  Convened  in  Accordance  with  the  Relevant 
Provisions  of  the  Concluding  Document  of  the  Madrid  Meeting  of  the 
Conference  on  Security  and  Co-operation  In  Europe,”  the  CDE  final 
document  was,  like  Its  predecessors,  a  political  agreement  rather 
than  a  legal  (i.e.,  treaty)  agreement.  However,  it  provided  for 
Important  new  confidence-building  measures.  The  most  Important 
single  aspect  of  this  agreement  was  the  provision  for  onsite 
inspections  to  verify  compliance.  While  the  Helsinki  Final  Act  had 
included  onsite  observation  of  maneuvers  as  one  of  the  confidence¬ 
building  measures,  a  signatory  was  not  required  to  accept  any 
particular  request  for  observation.  The  CDE  agreement,  signed  in  the 
late  summer  of  1 986,  made  it  mandatory  that  observers  from  all  other 
signatories  be  invited.  The  agreement  also  provided  for  onsite 
inspections  to  verify  compliance  with  the  other  CSBMs  in  the 
agreement.  Inspections  were  to  be  performed  by  each  signatory  of 
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others  as  it  might  choose,  and  signatories  could  not  refuse 
inspections  unless  the  requests  received  exceeded  an  annual 
threshold.®  These  observation  and  inspection  features  signalled  a 
substantial  increase  in  the  confidence  each  signatory  could  draw  from 
the  new  agreement:  instead  of  simply  being  provided  with  formerly 
sensitive  or  classified  information  by  adversaries,  it  was  now  possible 
to  actually  go  and  collect  one's  own  information  confirming  those 
reports. 

At  the  next  meeting  of  the  CSCE,  in  Vienna  in  January  1989,  it 
was  agreed  to  convene  a  further  special  meeting  to  resume  the 
negotiations  on  CSBMs.  However,  during  1 988,  NATO  and  Warsaw 
Treaty  Organization  members  began  discussions  on  a  treaty  to  limit 
conventional  forces  in  Europe,  and  a  negotiating  mandate  was 
agreed  to  in  January  1 989.  These  latter  negotiations  produce  the 
Conventional  Forces  in  Europe  Treaty. 

Negotiating  Conventional  Force  Reductions 

Negotiations,  which  ran  from  March  1989  to  November  1990,  wouid 
prove  to  be  historic,  taking  place  during  one  of  the  most  momentous 
periods  in  modern  European  history.  The  Western  aliiance  entered 
these  negotiations  with  three  objectives: 

•  To  establish  a  “secure  and  stable  balance  of  conventional 

forces  at  lower  levels” 

•  To  eliminate  “disparities  prejudicial  to  stability  and  security" 

•  To  eliminate  the  Warsaw  Pact's  capability  to  launch  a  surprise 

(short  warning)  attack. 

In  the  judgment  of  at  least  one  participant,  these  objectives  would  be 
secured,^  and  the  realization  of  at  least  a  third  of  these  objectives 
was  due  as  much  to  external  events  as  to  the  negotiations. 

Unlike  previous  CSCE  agreements,  this  one  was  explicitly  limited, 
to  be  negotiated  between  members  of  NATO  and  the  Warsaw  Treaty 
Organization,  at  least  in  conception.  However,  as  the  negotiations 
proceeded,  the  political  context  for  the  negotiations  changed 
fundamentally.  The  Warsaw  Pact  dissolved,  five  parties  changed 
their  names  and  forms  of  government,  and  one  party  (the  German 
Democratic  Republic)  disappeared.®  For  many  former  members  of 
the  Warsaw  Pact,  the  purpose  changed  from  reaching 
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accommodation  with  the  West  to  obtaining  some  control  over  the  size 
and  deployment  of  Soviet  forces,  albeit  without  the  knowledge  that 
shortly  these  would  become  Russian  forces  instead. 

To  date  most  of  the  public  discussion  of  these  negotiations, 
whether  by  participants  or  outside  observers,  has  focused  on  the 
reductions  In  conventional  forces  and  the  limitations  on  deployment 
which  were  achieved.  Relatively  little  attention  has  been  paid  to  the 
verification  elements  of  the  agreement.  No  doubt  this  reflects  the  fact 
that  the  limitations  in  size  and  deployment  of  conventional  forces  in 
Europe  represent  significant  achievements,  while  the  verification 
procedures  incorporated  in  the  agreement  are  conceptually  simple 
and  based  on  previous  CSCE  confidence-building  measures. 
However,  from  the  perspective  of  this  study,  there  are  several 
interesting  aspects  to  the  verification  procedures  and  their 
development. 

First  is  the  question  of  how  to  verify  such  force  limitations.  As  the 
negotiations  opened  the  United  States  government,  if  not  all  NATO 
participants,  held  the  conviction  that  verification  was  politically 
necessary,  whether  or  not  anyone  knew  how.®  The  example  of  the 
Washington  Naval  Conference  of  1922  stood  vividly  in  the  minds  of 
many.  The  dreadnought  (battleship)  limitations  achieved  in  that 
agreement  were  evaded  by  building  battle  cruisers  and  aircraft 
carriers.  Fungibillty  among  different  types  of  conventional  forces 
would  present  major  problems  both  for  the  limits  themselves  and  for 
any  verification  mechanism.  The  MBFR  talks  had  sought  to  avoid  the 
fungibility  problem  by  measuring  military  capability  in  terms  of  troop 
strength  but  had  failed  over  the  problem  of  how  to  confirm 
declarations  (and  concerns  among  NATO  allies  that  the  USSR  was 
understating  its  force  strength  even  in  the  negotiations).  In  the  new 
negotiations  it  was  therefore  essential  to  establish  limits  on  some 
group  of  weapons  systems  that  collectively  provide  an  effective 
measure  of  conventional  military  capability,  but  at  the  same  time 
define  “end-item  concentrations”  in  a  fashion  amenable  to 
determination  by  national  technical  means.^° 

Over  the  course  of  the  negotiations,  solutions  were  found. 
Weapons  to  be  limited  by  the  treaty  would,  with  minor  exceptions,  be 
large  and  distinctive  enough  to  permit  detection  by  national  technical 
means,  thus  the  limits  on  tanks,  armored  personnel  carriers,  and 
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rotary  and  fixed-wing  aircraft.  As  defined,  “artillery”  is  less  amenable 
to  verification  by  national  technical  means,  but  this  is  the  price  for 
ensuring  that  treaty  limits  could  not  be  evaded  as  were  those  of  the 
1922  treaty  (by  building  less  capable  but  still  effective  weapons 
systems,  in  this  case  slightly  smaller  caliber  artillery).  The  question 
of  what  quantity  of  each  item  was  militarily  significant  was  also 
Important.  All  participants  acknowledged  that  violating  the  treaty 
limits  by  dozens  of  tanks  or  aircraft  would  not  make  a  crucial 
difference,  thus  making  detection  thresholds  fairly  robust.^^ 

The  question  of  what  entities  would  perform  verification  also 
changed  during  the  negotiations.  Early  in  the  negotiations  the  NATO 
parties  tabled  a  draft  text  in  which  inspections  would  be  performed  by 
each  treaty  organization  (NATO  and  WTO).^^  However,  as  the 
negotiations  proceeded,  members  of  the  Warsaw  Pact  began  to  think 
in  independent  terms,  and  then  the  Pact  dissolved.  As  this  process 
took  place,  many  of  the  Eastern  participants  began  to  think  in  terms 
of  Inspecting  the  Soviet  Union  as  much  as  of  inspecting  NATO 
countries.  The  original  NATO  proposal  was  replaced  by  a  new 
proposal  In  which  each  state  party  to  the  treaty  would  be  permitted  to 
inspect  any  other.  While  force  limits  continued  to  be  cast  in  terms  of 
two  groups  of  states  (reflecting  NATO  and  the  former  Warsaw  Pact 
alliances),  actual  force-size  obligations  and  all  other  treaty  obligations 
inhere  to  individual  states  parties,  not  to  alliance  organizations. 

The  treaty  was  signed  November  1 9, 1 990,  as  changes  in  Europe 
continued, but  the  most  dramatic  change  was  yet  to  come  and 
would  delay  entry  Into  force  for  2  years.  On  December  31,1 990,  the 
Soviet  Union  dissolved,  creating  eight  parties  instead  of  one.  This 
had  several  consequences,  among  them  the  need  for  an 
understanding  as  to  how  the  forces  previously  allocated  to  the  USSR 
were  to  be  allocated  among  the  new  parties.  The  allocation  question 
was  both  facilitated  and  complicated  by  limitations  on  where  forces 
could  be  deployed.  The  CFE  treaty  defines  zones  within  which 
permitted  forces  must  be  located,  and  these  zones  were  defined  in 
terms  of  the  previous  east-west  alignment  expecting  conflict  at  the 
Fulda  Gap.  The  original  idea  was  to  move  forces  away  from  the 
Fulda  Gap,  with  little  attention  being  given  to  the  north-south 
dimension. However,  the  defined  zones  did  severely  limit  the 
deployment  of  forces  along  the  “flanks.”  In  the  new  geopolitical  order. 
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it  is  precisely  these  flanks  that  are  of  greatest  interest  and  concern  to 
Russia  and  many  other  parties.  Hence  there  is  now  great  pressure 
to  revisit  the  questions  of  “flank  limits”  and  zone  structure  and  equally 
great  pressure  by  others  to  maintain  the  status  quo."'^ 

Even  though  the  demise  of  the  Soviet  Union  created  a  number  of 
new  states  responsible  for  ratifying  the  treaty  even  as  they  dealt  with 
fundamental  constitutional  and  security  policy  issues,  the  treaty 
formally  entered  Into  force  without  amendment  on  November  9, 1 992. 
By  mutual  agreement  actual  application  on  a  provisional  basis  had 
started  earlier,  on  July  17,  1992.^® 

Conventional  Forces  in  Europe  Trealy 

The  purpose  of  the  Treaty  on  Conventional  Forces  in  Europe  is  to 
establish  numerical  ceilings  for  conventional  main  battle  weapons  and 
reduce  existing  weapons  to  those  limits.  CFE  applies  to  Europe  from 
the  Atlantic  to  the  Urals,  and  to  all  land-based  weapons  within  that 
area  that  fall  into  the  regulated  categories.  The  treaty  defines  five 
categories  of  “conventional  armaments  and  equipment:” 

•  Tanks 

•  Armored  combat  vehicles  (which  includes  armored  personnel 
carriers,  armored  infantry  fighting  vehicles,  and  similar  vehicles) 

•  Artillery  (both  guns  and  rocket  launchers  of  100  mm  or  greater 
caliber), 

•  Combat  (fixed-wing)  aircraft 

•  Attack  helicopters  (but  not  combat  support  helicopters).^^ 

For  each  category  of  armaments,  equal  numerical  limits  are 

specified  for  each  alliance  area.^®  These  limits  apply  to  the 
geographical  area  (defined  In  terms  of  the  territory  administered  by 
the  members  of  each  alliance  when  that  alliance  was  established), 
and  not  to  the  alliance— one  of  which  no  longer  exists— or  to 
particular  states.^^  In  addition  to  these  treatywide  limits,  there  are 
separate  sets  of  sublimits.  The  CFE  treaty's  geographically 
complex  approach  to  arms  limitations  is  not,  however,  the  focus  of 
this  study.  The  question  is  how  the  CFE  treaty  handles  verification. 

As  might  be  expected,  this  process  begins  with  each  party  making 
an  initial  declaration  as  to  the  “maximum  levels  of  holdings  of 
conventional  armaments  and  equipment”  limited  by  the  treaty.^®  The 
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treaty  actually  provides  that  each  state  make  one  declaration  of  the 
weapons  it  possesses  at  the  time  the  agreement  enters  into  force, 
and  a  second  declaration  after  40  months  (during  which  time  each 
state  is  to  destroy  those  weapons  exceeding  its  limits)  indicating  the 
maximum  quantities  that  state  plans  to  possess  in  the  future.  Annual 
declarations  of  actual  quantities  are  to  be  made  every  December 
15th.  These  notifications  are  to  be  made  in  accordance  with 
procedures  established  in  a  Protocol  on  Notification  and  Exchange  of 
Information.  That  Protocol  stipulates  additional  detail  for  the 
information  to  be  reported,  that  each  party  is  to  provide  all  required 
information  to  all  other  states  parties,  and  provides  formats  for  these 
reports.  In  addition,  parties  are  permitted  certain  conditional 
exceptions  to  some  treaty  requirements,  but  Invoking  one  of  these 
exceptions  requires  notification  directly  to  each  other  party. 

Article  XIV  establishes  general  measures  “for  the  purpose  of 
ensuring  compliance  with  the  provisions  of  this  Treaty.”  To  this  end, 
“each  State  Party  shall  have  the  right  to  conduct,  and  the  obligation 
to  accept,  within  the  area  of  application,  inspections  in  accordance 
with  the  provisions  of  the  Protocol  on  Inspection. Inspections  are 
to  serve  three  purposes:  (a)  to  verify  compliance  with  the  numerical 
limits;  (b)  to  monitor  the  reduction  process  in  which  excess 
armaments  and  equipment  is  destroyed;  and  (c)  to  monitor  the 
process  of  certifying  certain  equipment  which  is  modified  so  as  no 
longer  to  qualify  in  controlled  categories  (rather  than  being 
destroyed).^^ 

While  Inspections  are  to  be  performed  by  one  party  of  another,  a 
state  party  may  not  inspect  another  in  the  same  group  “in  order  to 
elude  the  objectives  of  the  inspection  regime.”^^  Thus,  one  ally  may 
not  inspect  another  for  the  purpose  of  filling  the  second's  annual 
quota  of  inspections.  (As  only  NATO  still  exists,  the  practical 
significance  of  this  provision  is  reduced  somewhat.  Eastern 
European  parties  now  inspect  each  other  for  legitimate  security 
reasons).  The  number  of  inspections  each  party  has  the  right  to 
conduct  and  is  obligated  to  accept  during  “each  specified  time  period" 
is  to  be  established  according  to  provisions  of  the  Protocol  on 
Inspections.^"^ 

Finally,  each  party  has  the  right  to  conduct,  and  each  party  within 
Europe^®  has  the  obligation  to  accept,  an  agreed  number  of  aerial 
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inspections.^  When  the  Treaty  was  negotiated,  the  intention  was  to 
deveiop  an  aerial  inspection  regime  for  this  purpose  and  put  it  into 
effect  during  the  40-month  notification  period  following  the  Treaty's 
entry  Into  force.  However,  no  state  subseguently  proposed  a 
specifically  CFE  aerial  inspection  regime.  Whether  by  design  or 
default,  there  Is  general  agreement  among  the  parties  that  the  Open 
Skies  Treaty  will  suffice  for  this  purpose.^^ 

In  addition  to  these  overt  Inspections,  and  also  "for  the  purpose 
of  ensuring  verification  of  compliance  with  the  provisions  of  this 
Treaty,”  a  party  has  the  right  to  use  “national  or  multinational 
technical  means  of  verification  at  its  disposal  In  a  manner  consistent 
with  generally  recognised  principles  of  international  law.”^®  The 
inspected  party  may  not  interfere  with  national  or  multinational 
technical  means  of  verification  of  another  party  so  long  as  this 
condition  ("consistent  with  .  .  .  international  law”)  is  met.^®  This 
includes  using  concealment  measures  that  “impede  verification  of 
compliance.”^®  While  use  of  national  technical  means  (NTM)  has 
been  a  verification  feature  of  bilateral  (U.S.-USSR)  arms  control 
agreements,  this  may  be  the  first  multilateral  treaty  explicitly  relying 
(albeit  not  exclusively)  on  NTM,  much  less  contemplating 
multinational  use  of  “technical  means”— a  term  indicating  observation 
or  measurement  from  a  distance,  as  opposed  to  on-site. 

While  verification  is  conducted  by  each  party  (although  several 
may  conduct  an  inspection  together),  some  questions  are  best 
handled  by  the  parties  acting  as  a  group.  The  treaty  establishes  a 
Joint  Consultative  Group  (JCG),  consisting  of  the  states  parties, 
which  is  empowered  to: 

(A)  address  questions  relating  to  compliance  with  or  possible 
circumvention  of  the  provisions  of  this  Treaty; 

(B)  seek  to  resolve  ambiguities  and  differences  of  interpretation  that 
may  become  apparent  in  the  way  this  Treaty  is  implemented; 

(E)  resolve  technical  questions  in  order  to  seek  common  practices 
among  the  States  Parties  in  the  way  this  Treaty  is  implemented; 

(G)  consider  and  work  out  appropriate  measures  to  ensure  that 
information  obtained  through  exchanges  of  information  among  the 
States  Parties  or  as  a  result  of  inspections  pursuant  to  this  Treaty  is 
used  solely  for  the  purposes  of  this  Treaty; 

(I)  consider  matters  of  dispute  arising  out  of  the  implementation  of 
this  Treaty.^^ 


108 


J.  Christian  Kessler  ❖ 


To  date  this  body  has  considered  questions  of  treaty  interpretation 
involving  inspection  site  boundary  definition  and  “passive”  inspection 
quotas  (that  is,  how  many  inspections  the  party  is  obligated  to 
accept).  It  has  not  been  called  upon  to  handle  any  controversial  case 
involving  evidence  that  a  state  party  is  violating  its  limits  on  treaty 
limited  equipment.  Given  the  absence  of  any  sanctions  authority,  and 
the  requirement  that  the  JCG  “take  decisions  or  make 
recommendations  by  consensus, it  is  likely  that  any  confrontation 
regarding  evidence  of  limit  violations  would  rapidly  escalate  to  the 
U.N.  Security  Council. 

Protocol  on  Inspection 

As  with  other  agreements  we  have  considered,  the  CFE  addresses 
verification  issues  in  greater  detail  in  a  subsidiary  document,  in  this 
case  one  of  the  protocols  to  the  treaty  itself.  The  Protocol  on 
Inspection  establishes  “procedures  and  other  provisions  governing 
the  conduct  of  inspections”  as  provided  for  In  Article  XIV  of  the  treaty. 

The  conceptual  framework  for  CFE  verification  is  very  different 
than  that  of  the  nonproliferaton  agreements  discussed  in  previous 
chapters.  The  IAEA  and  NPT  focus  on  quantities  of  nuclear  material, 
with  a  secondary  focus  on  activities.  The  CWC  verification  system 
and  the  compliance  system  emerging  for  the  BWC  (which  cannot  be 
called  a  verification  system  yet)  focus  on  activities  and  facilities  rather 
than  quantities  of  controlled  materials.  The  CFE  treaty,  however, 
stipulates  obligations  in  terms  of  quantities  of  specific  weapons 
(numbers  of  tanks  or  aircraft,  for  example)  as  a  practical  measure  for 
the  real  focus,  combat  capability,  and  it  is  at  this  point  several 
complicating  factors  intrude.  One  Is  that  combat  capability  rests  not 
only  on  the  number  of  tanks  or  aircraft,  but  also  on  the  existence  of 
organizational  structure  to  deploy  that  equipment  in  combat.  For  this 
reason  there  is  a  secondary  focus  throughout  the  CFE  treaty  on 
military  components  and  organizational  structure.  This  dual  level  of 
focus  (on  items  of  equipment,  and  then  on  organizational  capability 
to  deploy  undeclared  equipment)  is  reflected  in  the  inspection  and 
verification  process. 
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When  the  negotiations  turned  to  questions  of  inspection  quotas 
and  what  constitutes  a  site  for  a  single  inspection,  differing  military 
practice  led  to  different  perspectives.  Some  states  station  an  entire 
division  (or  more)  at  a  single  large  site,  while  other  states  station 
individual  regiments  (or  even  smaller  units)  at  a  site.  The  Soviet 
Union  proposed  the  concept  of  an  “object  of  verification”  to  limit 
access  during  a  single  inspection  of  a  Soviet  installation  to  some 
entity  comparable  to  what  could  be  inspected  in  several  other  states. 
This  led  to  a  compromise  in  which  the  treaty  distinguishes  between 
controlled  items  (such  as  tanks  and  fighter  aircraft)  and  “objects  of 
verification.”^^  This  is  reflected  In  some  unusual  definitions: 

Inspection  Site:  an  area,  location,  or  facility  where  an  inspection 
is  carried  out,  but  is  distinct  from  both  an  “object  of  verification”  and 
“conventional  armaments  and  equipment.” 

Object  of  Verification:  not  an  individual  item  of  conventional 
armament  or  equipment,  but  rather: 

—a  military  formation  or  unit  (primarily  but  not  exclusively  at  the 
brigade/wing  level)  which  holds  relevant  conventional  armaments 
or  equipment; 

—a  designated  permanent  storage  site  for  subject  conventional 
armaments  and  equipment;  or 

— a  reduction  site  for  conventional  armaments  and  equipment  (a 
place  where  conventional  armaments  and  equipment  in  excess  of 
the  state  party’s  allotment  Is  being  destroyed  or  converted  to 
other  uses.^"^ 

The  Inspecting  party  normally  has  a  right  of  access  to  such  “objects 
of  verification.”  Access  to  other  “inspection  sites”  is  contingent. 

The  concept  of  a  “declared  site”  in  the  CFE  differs  in  an  essential 
respect  from  that  used  in  lAEA/NPT  and  CWC  Inspections.  In  those 
cases,  the  inspected  state  defines  (with  some  limitations  Identified  in 
the  foregoing  chapters)  the  site  to  be  inspected.  In  the  CFE  treaty, 
a  “declared  site”  is  to  contain  one  or  more  “objects  of  verification”  and 
“shall  consist  of  all  territory  within  its  man-made  or  natural  outer 
boundary  or  boundaries  as  well  as  associated  territory”  normally 
utilized  by  the  “object  of  verification”  (military  unit).^^  During  a  single 
Inspection  the  inspectors  “shall  be  permitted  access,  entry  and 
unobstructed  Inspection  . . .  within  the  entire  territory  of  the  declared 
site”  except  for  areas  “belonging  exclusively  to  another  object  of 
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verification.”^®  Unlike  the  NPT/iAEA  and  CWC  cases,  associated  use 

of  an  area  compeis  a  right  of  inspector  access. 

The  Protocol  identifies  several  different  types  of  inspections: 

•  Declared  Site  Inspections  are  routine  inspections  of  the  area 
where  an  object  of  verification  is  located;  a  state  cannot  refuse  to 
permit  a  declared  site  inspection  (except,  presumably,  when  the 
requested  inspection  would  require  that  the  inspected  party 
accept  more  than  its  annual  quota  of  inspections).®^ 

•  Challenge  inspections  within  Specified  Areas  are  those  where 
the  inspecting  party  defines  a  geographic  area  is  to  be  inspected 
for  evidence  of  armaments  or  equipment  in  excess  of  the  state's 
iimit  or  located  in  a  prohibited  area  (because  it  exceeds  the  zone 
quota).  A  request  for  a  chailenge  inspection  can  be  refused,  in 
which  case  the  “inspected  State  Party”  (this  is  the  terminoiogy  of 
the  agreement,  notwithstanding  the  absence  of  an  inspection) 
“shall  provide  ail  reasonable  assurances  that  the  specified  area 
does  not  contain  conventional  armaments  and  equipment  limited 
by  the  Treaty.”  However,  “if  such  armaments  and  equipment  are 
present  and  assigned  to  organisations  ...  to  perform  internal 
security  functions  in  the  area  ...  the  inspected  State  Party  shall 
allow  visual  confirmation  of  their  presence.”®®  It  is  unclear  why  a 
challenge  inspection  is  not  obligatory  when  requested.  As  there 
is  no  independent  entity  to  judge  the  validity  of  the  request  and 
perform  the  inspection,  as  with  the  CWC,  there  is  no  independent 
check  on  misuse  of  the  challenge  inspection  power.  On  the  other 
hand,  when  all  challenge  inspections  are  voluntary,  one  must  be 
concerned  lest  the  inspection  power  becomes  a  means  solely  of 
confirming  compliance,  without  the  power  to  detect 
noncompliance — a  verification  Trojan  Horse. 

•  inspection  of  Certification.  A  state  possessing  more  combat 
attack  helicopters  or  fixed-wing  aircraft  than  permitted  may 
convert  these  to  combat  support,  trainer,  or  civii  internal  security 
applications,  and  then  certify  each  aircraft  as  having  been 
converted.  The  certification  process  is  subject  to  inspection  by 
any  other  party.®® 

•  inspection  of  Reduction  is  an  inspection  of  a  site  where  “the 
process  of  reduction”  is  taking  piace,  that  is,  where  subject 
conventional  armaments  and  equipment  are  being  destroyed  or 
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otherwise  rendered  no  longer  weapons-capable  and  subject  to 
the  treaty  limits. 

A  party  cannot  refuse  to  permit  inspections  of  certification  or 
reduction. The  treaty  stipulates  that  inspections  of  certification  or 
reduction  may  be  performed  by  a  team  of  inspectors  from  several 
partles."^^  It  is  silent  on  the  question  of  multiparty  inspection  teams  for 
declared  site  and  specified  area  Inspections,  but  both  have  occurred 
in  practice  (including  even  teams  including  inspectors  from  both 
groups  of  states!)."^^  However,  all  inspection  teams  are  led  by  a 
single-state  party. 

The  rights  and  obligations  with  respect  to  Inspectors  are  also 
defined  in  the  Protocol.  One  unusual  feature  is  that  an  inspector 
must  be  a  national  of  a  party,  but  need  not  be  a  national  of  the  state 
for  which  he  is  conducting  inspections.^^  A  party  may  refuse  to 
accept  an  individual  as  an  inspector  for  the  proposing  party  (likewise 
it  may  refuse  to  accept  an  individual  as  a  transport  crew  member).'^'^ 
Parties  are  obligated  to  provide  visas  for  inspectors  and  transport 
crew  members  and  diplomatic  clearance  numbers  for  their  aircraft  or 
vehicles.  The  inspected  party  has  the  right  to  specify  entry/exit 
points,  and  the  inspection  team  must  use  those  points,  although  the 
inspecting  state  can  request  to  use  another  point. 

The  CFE  treaty  contains  some  very  unusual  provisions 
concerning  languages,  most  of  which  are  not  relevant  for  our 
purposes. Inspectors  are  guaranteed  the  right  to  communicate 
among  themselves  in  a  language  that  may  not  be  understood  by  their 
escorts'^®  and  to  communicate  with  their  embassy  In  the  inspected 
party,  but  “using  appropriate  telecommunications  means  provided  by 
the  inspected  State  Party.”"^^  Hence  secure  communications  between 
the  inspectors  and  their  government,  while  not  prohibited,  are  unlikely 
as  the  inspecting  state  controls  the  equipment. 

The  treaty  contains  an  Interesting  balance  in  protecting  the  rights 
of  the  inspected  state  (not  to  be  subjected  to  unreasonable  numbers 
of  Inspections)  and  the  interest  in  insuring  that  advance  notice  does 
not  permit  the  inspected  state  time  to  conceal  violations.  When  one 
party  notifies  another  of  its  intent  to  inspect,  it  must  include  certain 
information  about  who,  how,  when,  why,  and  such.  The  inspected 
party  “shall  immediately  upon  Its  receipt  send  copies  of  such 
notification  to  all  other  States  Parties.”^®  As  there  are  a  number  of 
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limitations  on  the  obligation  to  accept  additional  inspections,  either  of 
the  same  site,  or  at  other  places  within  the  country,  this  puts  all  other 
parties  on  notice  as  to  whether  they  may  reasonably  expect  a  positive 
response  should  they  request  an  inspection  of  the  same  party. 

While  it  is  important  to  inform  all  states  of  inspections  soon  to  be 
conducted,  it  is  also  necessary  for  effective  inspections  that  the 
inspected  state  not  receive  advance  of  information  on  the  specific 
site,  because  in  the  conventional  forces  case  this  would  permit 
removal  of  evidence  that  limits  were  being  exceeded.  For  this  reason 
the  inspecting  state  does  not  identify  the  site  to  be  inspected  until  its 
team  arrives  at  the  point  of  entry,  and  the  object  of  verification  is 
identified  only  when  the  team  arrives  onsite."^®  The  inspected  state  is 
required  to  transport  the  inspection  team  to  the  site  immediately 
(normally  within  15  hours)  after  Identifying  that  site.^'^  In  the 
conventional  forces  case,  convincing  evidence  of  a  violation  can  be 
removed  from  a  site  very  quickly,  hence  the  importance  of  short 
notice  to  the  inspected  state.  The  need  to  maintain  genuine  surprise 
to  ensure  effectiveness  is  one  reason  a  single  international  inspection 
entity  was  never  seriously  considered  for  CFE.®^ 

When  an  inspection  team  arrives  in-country,  the  inspected  state 
party  has  the  right  to  examine  equipment  and  supplies  brought  by 
the  inspectors.  If  the  escort  team  determines  that  “an  item  of 
equipment  or  supplies  ...  is  capable  of  performing  functions 
inconsistent  with  the  inspection  requirements  of  this  Protocol,”  the 
escort  team  may  prohibit  its  use  and  impound  It  for  the  duration  of  the 
inspection.^^ 

The  restriction  on  use  of  information  obtained  in  the  course  of 
inspections  is  quite  unusual:  “No  information  obtained  during 
inspections  shall  be  publicly  disclosed  without  the  express  consent 
of  the  inspecting  State  Party.”  (emphasis  added)®^  Thus,  the 
inspected  state  may  not  engage  In  a  public  relations  campaign 
intended  to  assert  that  the  inspection  produced  a  “clean  bill  of  health.” 
This  provision  may  also  relate  to  the  rights  of  the  inspected  party  to 
review  the  inspection  team's  report. 

The  CFE  treaty  emphasizes  resolving  ambiguities  at  the  time  and 
place  they  are  Identified  rather  than  permitting  the  inspectors  to  go 
home  and  consult  with  their  own  government  and  perhaps  thereby 
politicize  the  issue.  “States  Parties  shall,  whenever  possible,  resolve 
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during  an  inspection  any  ambiguities  that  arise  regarding  factual 
information.”^"^  The  inspection  team’s  escort  is  to  respond  promptly 
to  requests  for  clarification.  Inspectors  may  also  document  an 
ambiguity  with  photographs  “using  a  camera  capable  of  producing 
instantly  developed  photographic  prints,”  provided  that  the  escort 
agrees.^^  Ambiguities  not  resolved  are  to  be  documented,  with 
explanations  provided  and  photographs  taken,  In  the  inspection 
report. 

The  inspection  report  provisions  of  the  Protocol  are  most  unusual. 
“In  order  to  complete  an  inspection  ..  and  before  leaving  the 
inspection  site:  (A)  the  inspection  team  shall  provide  the  escort  team 
with  a  written  report,  and  (B)  the  escort  team  shall  have  the  right  to 
include  Its  written  comments  in  the  inspection  report  and  shall 
countersign  the  report  within  one  hour  after  having  received”  it.®® 
Inspection  reports  are  to  be  “factual  and  standardised.”®^  This  “no 
surprises”  feature  means  that  the  inspected  state  is  immediately 
informed  of  any  anomalies  (and  by  countersigning  the  inspection 
report  certifies  this  knowledge),  and  has  the  opportunity  to  provide  an 
explanation  (which  may  resolve  the  anomaly  or  dig  the  hole  deeper). 

Analysis 

The  Conventional  Forces  in  Europe  treaty  appears  to  differ  in  many 
fundamental  respects  from  the  previous  treaties  (and  regimes) 
considered.  In  fact,  here  there  is  no  “regime”  or  effort  to  build  one,  in 
terms  of  the  definition  In  chapter  1 .  The  CSCE  agreements  provide 
a  larger  political  framework,  but  not  in  the  same  sense  the  term 
“regime”  was  used  in  preceding  chapters.  The  CFE  treaty  only  limits, 
not  prohibits,  possession  (and  possibly  the  use)  of  specified  weapons 
systems.  Nor  does  CFE  in  any  way  address  the  production  of  those 
weapons  systems  (although  it  does  address  in  detail  the  destruction 
of  excess  treaty-limited  weapons),  and  for  this  reason  does  not 
involve  any  verification  of  civil  activities  that  might  be  used  for  covert 
weapons  production. 

The  CFE  treaty  is  regional  in  scope.  This  difference  with  the 
nonproliferation  treaty  regimes  may  be  more  apparent  than  real. 
Each  of  those  treaties  is  intended  to  apply  to  all  states,  to  cover  the 
world.  CFE  is  intended  to  apply  only  to  Europe  and  to  address  a 
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security  issue  that  can,  to  a  significant  degree,  be  limited  in  this 
geographic  sense.  Perhaps  the  more  significant  difference  is  that 
CFE  was  negotiated  among  all  the  relevant  states  (with  the  full 
expectation  that  when  concluded  all  would  become  parties).  CFE  is 
truly  universal  within  the  context  of  its  limited  security  “universe.”  And 
that  universe,  at  least  when  negotiations  began,  could  be  divided  into 
two  alliances.  This  limited  size  and  internal  structure  must  have 
strongly  Influenced  the  negotiators'  perceptions  of  the  verification 
problem. 

From  the  perspective  of  this  study,  the  Conventional  Forces  in 
Europe  Treaty  utilizes  an  unusual  verification  approach  to  address  an 
unusual  verification  requirement.  The  scope  involves  only  military, 
not  civilian,  activities  and  is  largely  focused  on  possession  rather  than 
use  or  production.  There  is  a  secondary  focus  on  military  structure 
and  organization.  Quantities  of  tanks  or  fighter  aircraft  are  relatively 
easily  measurable  (just  as  quantities  of  nuclear  materials  are 
relatively  easy  to  measure).  However,  Inspecting  military 
organizations  would  seem  to  be  much  more  difficult,  just  as 
identifying  the  true  character  of  certain  nuclear  or  biological  or 
chemical  activities  is  exceedingly  difficult.  The  technical 
characteristics  of  the  verification  problem  can  be  satisfactorily 
handled  by  the  essentially  bilateral  verification  approach  adopted. 
Further,  because  the  universe  of  relevant  states  is  reasonably  small 
and  culturally  consistent,  a  bilateral  approach  is  practicable. 

Of  equal  importance  is  the  existence  of  previous  CSCE 
agreements  on  much  the  same  security  concerns  that  also  involved 
each  state  party  independently  inspecting  other  states  party  as  it  saw 
fit.  However,  unlike  previous  CSCE  agreements,  the  CFE  agreement 
is,  or  at  least  started  out  to  be,  an  explicitly  bilateral  NATO-WTO 
agreement,  and  a  treaty  rather  than  a  nonbinding  political  agreement. 
Perhaps  for  these  reasons  the  United  States  proposed,  early  In  the 
negotiations,  that  for  this  treaty  verification  would  be  performed  by 
each  of  the  treaty  organizations,  acting  on  behalf  of  its  members  (that 
is,  inspections  would  be  performed  by  multinational  groups  of 
inspectors  acting  on  behalf  of  the  North  Atlantic  and  Warsaw  Treaty 
Organizations,  rather  than  on  behalf  of  their  individual  states).  Such 
an  approach  was  in  essence  to  “scale  up”  to  the  alliance  level  the 
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same  approach  long  advocated  by  the  United  States  for  bilateral 
(U.S.-USSR)  arms  control  agreements. 

But  even  as  the  United  States  was  proposing  to  adopt  an 
historicaily  tested  approach  (especiaily  in  the  Intermediate  Nuclear 
Forces  agreement,  which  had  been  concluded  only  months  before  the 
CFE  negotiations  began),  the  political  assumptions  underpinning  that 
approach  were  being  invaiidated.  As  the  Warsaw  Pact  dissolved,  and 
some  of  its  former  members  decided  that  they  were  as  interested  in 
verifying  each  other  (or  at  least  the  Soviet  Union)  as  they  were  in 
verifying  Western  compliance,  the  appropriate  option  set  changed. 
It  appears  that  the  option  of  a  single  entity  to  perform  all  inspections 
was  never  considered,^®  and  attention  simply  shifted  to  an  approach 
in  which  each  party  has  the  right  to  inspect  any  other.  The  continued 
existence  of  NATO  was  largely  ignored. 

It  is  somewhat  difficult  to  place  the  CFE  case  in  the  “historical 
contingency/technical  substantive”  dichotomy.  Clearly  the  verification 
approach  adopted  for  this  treaty  reflects  historical  contingency,  but  it 
also  reflects  the  substantive  political  context  and  the  specific 
technical  character  of  the  undertakings  to  be  verified.  Negotiating 
and  ratifying  a  treaty  are  fundamentally  political  acts,  as  is  including 
a  verification  mechanism  in  the  treaty.  Ultimately  the  CFE  Treaty 
demonstrates  how  much  political  context  can  determine  the  technical 
substance— who  is  concerned  about  whose  compliance.  In  the 
beginning,  it  was  each  alliance  concerned  about  the  compliance  of 
the  opposing  alliance.  By  the  time  CFE  was  concluded,  the  concerns 
were  much  different:  the  compliance  of  one  party  was  the  primary 
concern  of  all  others,  and  that  party  was  most  concerned  about  the 
compliance  of  an  opposing  alliance  (although  Moscow  is  also 
concerned,  especially  in  the  longer  term,  about  the  compliance  of 
states  on  its  own  borders).  An  interesting  hypothetical  question  is 
what  the  CFE  verification  procedures  would  look  like  had  the  earlier 
negotiations  failed,  and  the  treaty  was  being  negotiated  today. 
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6.  Looking  for  Patterns 

he  principal  question  posed  for  this  study  was,  to  what  degree  are  the 
verification  measures  incorporated  in  multilateral  arms  control  and 
disarmament  (nonproliferation)  treaties  determined  by  the 
randomness  of  political  events  within  and  among  governments  and 
to  what  degree  are  they  determined  by  the  substantive  nature  of  the 
issue?  Previous  chapters  examine  what  verification  is  and  why 
states  commonly  seek  to  include  verification  procedures  in 
multilateral  agreements,  and  how  this  process  worked  and  what 
results  it  produced  in  four  particular  cases.  This  chapter  compares 
how  the  various  causes  and  processes  worked  in  the  development  of 
these  four  verification  systems  and  begin  to  derive  some  more 
generally  relevant  findings  about  the  process. 

As  discussed  in  chapter  1,  two  separate  factors  are  discernible  in 
the  substantive  nature  of  the  issue  and  its  influence  on  the 
development  of  a  treaty .  One  is  the  character  of  the  policy  problem 
being  confronted  in  negotiating  the  treaty.  This  refers  to  the  security 
problem  leading  individual  states  to  the  negotiating  table,  as  well  as 
the  relationships  among  those  states  participating  in  the  negotiations. 
For  example,  the  NPT  negotiators  faced  a  policy  problem- 
preventing  the  spread  of  nuclear  weapons  beyond  the  five  declared 
nuclear  weapon  states — very  different  from  that  confronting  those 
negotiating  the  CFE  treaty— limiting  conventional  military  forces  in 
central  Europe.  There  were  also  differences  in  the  policy  context.  In 
the  NPT  case,  the  five  nuclear  weapons  states  were  unwilling  to  give 
up  their  own  weapons  (with  a  number  of  nonnuclear  weapons  states 
supporting,  however  quietly,  this  position),  but  sharing  with  the  great 
majority  of  other  negotiating  states  the  objective  of  preventing  the 
further  spread  of  nuclear  weapons.  In  the  CFE  case,  the  negotiating 
parties  were  at  the  beginning  of  the  negotiations  organized  into  two 
military  alliances,  each  centered  on  one  of  the  two  super  powers. 
One  super  power  was  only  partially  located  in  Europe  and  the  other 


119 


❖  Verifying  %nproliferation  Treaties 

only  stationed  troops  in  Europe.  By  the  end  of  the  negotiations  the 
policy  context  was,  as  discussed  previously,  fundamentally  different. 

The  second  factor  Involves  the  technical  characteristics  of  the 
situation.  Do  the  technical  characteristics  of  the  policy  problem 
facilitate  verification?  Can  the  security  objectives  be  defined  In  terms 
of  behaviors  for  which  there  are  technically  achievable  verification 
methods?  The  concept  of  verification  implies  a  distinction  between 
two  sets  of  activities:^  one  set  prohibited  by  the  treaty,  and  another 
set  of  closely  related  but  permitted  activities.  The  verification  problem 
is  to  distinguish  between  the  two.  This  requires: 

•  Access  to  places  where  the  prohibited  activities  might  be 
conducted  (or  possibly  other  locations)  to  collect  information 
bearing  on  whether  or  not  prohibited  activities  are  in  fact  being 
conducted 

•  The  capability  to  distinguish  between  prohibited  and  permitted 
activities  once  access  (information)  is  obtained. 

Normally,  access  entails  sending  people  to  a  particular  site,  but  need 
not  require  onsite  Inspection,  nor  does  It  necessarily  entail  access  to 
places  where  the  permitted  activities  are  conducted,  although  such 
access  is  commonly  part  of  verification  systems. 

A  governmental  activity,  or  a  new,  highly  regulated  industry 
heavily  dependent  on  government  support,  presents  an  easier 
verification  “target”  than  does  a  highly  developed,  widespread,  and 
relatively  unregulated  industry.  Another  aspect  of  the  “technical 
characteristics”  factor  is  reflected  in  the  idea  that  “the  easier  it  is  to 
measure,  the  easier  it  is  to  verify.”  Even  when  the  policy  problem  Is 
straightforward,  verifying  compliance  with  a  treaty  addressing  that 
problem  may  not  be  easy,  or  even  possible.^  The  NPT  provides  one 
example:  verifying  compliance  with  the  undertaking  not  to  develop  or 
acquire  nuclear  weapons  proved  very  difficult;  verifying  that  civil 
nuclear  programs  are  not  being  used  directly  to  support  weapons 
programs  proved  relatively  easy,  but  diverted  attention  from  the  real 
Issue. 

In  this  chapter  we  will  seek  to  pick  apart  the  various  threads  of 
historical  contingency,  policy  problem,  and  technical  practicality  to 
determine  how  each  contributed  to  create  the  fabric  of  a  particular 
treaty.  From  this  we  will  seek  to  identify  useful  verities  to  guide  future 
treaty  negotiation  efforts.  Logically  one  would  expect  the  policy 
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problem  to  be  the  single  most  important  factor  in  shaping  a  regime 
and  its  verification  system.  Technical  aspects  of  the  problem  should 
also  be  important,  but  perhaps  more  in  terms  of  constraints  and 
opportunities  than  as  fundamental  forces  shaping  the  verification 
regime.  Historical  contingency,  the  random  events  ranging  from 
exceptionally  powerful  (or  weak)  personalities  in  key  roles  to  external 
events  like  the  outbreak  of  war  or  the  sudden  collapse  of  an  empire, 
may  play  a  variety  of  roles.  Some  historical  contingencies  (such  as 
the  personalities  of  key  negotiators)  will  channel  the  flow  of  events 
(as  technical  factors  do),  while  other  historical  contingencies  may 
play  an  opposite  role,  seeming  to  intervene  suddenly  and  shape 
events  in  unexpected  ways. 

The  Policy  Problem  as  the  Central  Shaping  Intinence 

Do  the  four  cases  just  studied  support  the  conclusion  that  the  single 
most  important  influence  shaping  the  development  of  a  verification 
system  is  the  type  of  policy  problem  being  addressed?  A  look  at  the 
development  of  these  four  systems  reveals  that  in  the  first  three 
cases  the  original  objective  was,  at  least  putatively,  global 
disarmament  with  respect  to  a  particular  class  of  weapons. 

The  Chemical  Weapons  Convention  provides  the  purest  example 
of  the  political  problem  shaping  the  verification  system  as  a  means  to 
that  end.  The  verification  system  developed  in  the  CWC  supports  the 
contention  that  the  states  negotiating  this  convention  were  “convinced 
that  the  complete  and  effective  prohibition  of  the  development, 
production,  acquisition,  stockpiling,  retention,  transfer,  and  use  of 
chemical  weapons,  and  their  destruction,  represent  a  necessary  step 
towards  the  achievement”^  of  objectives  identified  in  the  preceding 
clauses  of  the  preamble.  The  CWC  contains  measures  to  address 
each  of  the  acts  to  be  foresworn.  Except  for  “transfer,”  these 
measures  appear  to  be  as  intrusive  and  effective  as  any  set  of 
verification  measures  ever  incorporated  In  a  disarmament  treaty 
aspiring  to  universal  adherence.  Given  the  technical  complexities  of 
the  problem,  it  is  fortunate  there  was  such  unity  among  the 
negotiators  on  the  character  of  the  policy  problem.  For  all  major 
participants  in  the  negotiations,  the  putative  agenda  was  the  real 
agenda. 
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According  to  the  preamble  and  first  articles  of  the  BWC,  global 
disarmament  was  also  the  policy  objective  pursued  in  negotiating  the 
Biological  Weapons  Convention.  But  was  this  the  case?  The  BWC 
does  not  contain  any  verification  system  (although  it  does  have 
rudimentary  compliance  measures).  If  our  model  for  why  states 
include  verification  in  multilateral  treaties  is  correct,  there  should  be 
more  verification  in  the  BWC  than  just  simple  procedures  for  one 
state  consulting  with  another  on  “concerns.”  Is  this  a  product  of  the 
policy  problem  being  incorrectly  identified?  Were  all  states  in  the 
negotiation  working  the  same  policy  problem,  or  were  some  states 
negotiating  for  reasons  other  than  to  produce  an  effective 
agreement?  Should  we  search  for  the  reason  in  technical  practicality, 
or  even  historical  contingency? 

One  hypothesis  is  to  take  the  BWC  preamble  at  face  value.  The 
policy  problem  was  the  potential  proliferation  of  biological  weapons. 
From  this  perspective,  the  explanation  for  why  the  treaty  lacks  a 
verification  system  Is  provided  by  President  Nixon's  explanation  for 
the  U.S.  unilateral  decision  to  eliminate  its  offensive  biological 
weapons  program:  militarily  useful  biological  weapons  are  not  really 
achievable.  If  this  is  the  case,  there  is  no  real  need  to  create  an 
elaborate  international  system  to  verify  compliance  because  the 
violator  would  be  wasting  precious  resources  in  a  fruitless  exercise."^ 

A  second  hypothesis  sees  the  political  context  of  the  BWC 
negotiations  differently,  as  primarily  bilateral  with  a  multilateral 
subtext.  From  this  perspective  the  United  States  and  the  Soviet 
Union  were  engaged  in  a  larger  process  of  achieving  agreement  on 
a  range  of  arms  control  agreements.  A  temporary  hiatus  in  this 
process  had  developed,  and  the  two  superpowers  pursued  a  BWC  as 
a  means  to  maintain  momentum.  While  other  states  desired  a  BWC 
with  real  verification  procedures,  the  superpowers  needed  an 
agreement.  Dealing  with  the  exceptionally  difficult  technical  issues 
involved  in  effective  verification  of  biological  disarmament  would 
delay  that  agreement,  perhaps  for  many  years.  The  real  policy 
problem  for  the  superpowers  was  momentum,  not  biological  weapons. 
When  the  super  powers  agreed,  the  rest  of  the  international 
community  could  only  follow. 

A  third  hypothesis,  like  the  first,  accepts  the  proposition  that  the 
real  policy  problem  was  biological  weapons.  However,  it  assumes 
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that  the  policy  problem  for  the  United  States  was  not  really  the 
general  proliferation  of  biological  weapons,  but  more  specifically  a 
Soviet  program  to  develop  effective  offensive  biological  weapons. 
Most  states  participating  In  the  negotiations  were  concerned  generally 
with  proliferation  of  biological  weapons,  and  for  the  reasons  described 
in  chapter  1  these  states  sought  to  Include  some  verification 
measures  in  the  treaty.  The  United  States  recognized  that  the  Soviet 
Union  would  not  accept  the  intrusive  measures  necessary  to  obtain 
satisfactory  verification,  but  at  the  same  time,  the  United  States 
wanted  a  legal  commitment  that,  if  violated,  would  clearly  place  the 
Soviet  Union  outside  accepted  norms  of  international  behavior.® 
Under  this  hypothesis  the  United  States  hijacked  the  convention  by 
obtaining  early  agreement  on  a  text  that  contained  little  in  the  way  of 
compliance  measures,  not  withstanding  the  larger  interests  of  most 
states  in  the  negotiation.  Reciprocally,  the  Soviet  Union  wanted  a 
BWC  as  a  cover  for  its  secret  biological  weapons  program  and  to 
disarm  its  adversaries;  the  Soviet  Union's  long-standing  opposition  to 
all  onsite  inspection  simply  provided  a  credible  basis  for  opposing 
verification  in  this  case.® 

How  does  one  select  among  these  alternative  hypotheses?  While 
an  extensive  and  detailed  historical  analysis  could  shed  considerable 
light  on  the  degree  to  which  each  hypothesis  is  correct,  the  Important 
point  is  that  each  of  these  hypotheses  reflects  one  facet  of  the  actual 
case.  There  was  no  single  policy  problem  that  all  participants  in  the 
BWC  negotiating  process  were  working  equally.  Many  states  pressed 
hard  for  verification  measures,  and  Britain  proposed  a  text  with 
relatively  strong  measures.  In  the  end,  all  participants  agreed  on  a 
text  with  no  verification  measures  as  such,  and  only  very  weak 
measures  to  address  questions  of  compliance  on  a  bilateral  basis. 
We  will  explore  the  reasons  for  this  further  when  we  turn  to  the  role 
of  technical  practicality. 

As  is  clear  from  chapter  2,  the  nuclear  case  reflects  a  long 
evolution,  agreement  building  on  agreement  (or  lack  thereof).  In 
1946,  the  United  States  and  most  other  participants  in  the  United 
Nations  Atomic  Energy  Commission  were  seeking  to  eliminate 
nuclear  weapons.  Not  only  did  this  initial  effort  fall,  it  failed  so 
dramatically  as  to  force  a  substantial  redefinition  of  the  policy 
problem,  from  global  nuclear  disarmament  to  nonproliferation'— that 
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is,  restricting  possession  of  nuclear  weapons  to  those  states  already 
possessing  thenn. 

The  Baruch  Plan  failed  because  of  a  fundamental  reluctance  to 
cede  sovereignty  to  an  international  organization.  One  cannot  know 
what  would  have  happened  had  the  Soviet  Union  not  rejected  it,  but 
it  is  unlikely  that  negotiations,  and  the  process  of  implementing  the 
final  agreement,  would  have  produced  a  regime  exercising  the 
extensive  supranational  powers  proposed  by  the  United  States. 
There  is  no  reason  to  believe  that  the  Soviet  Union  was  the  only 
member  of  the  new  United  Nations  that  did  not  agree  with  the  U.S. 
proposal,  and  it  is  uncertain  whether  the  United  States  would  have 
ratified  a  treaty  Incorporating  the  Baruch  Plan.^  Experience  with  the 
IAEA  demonstrates  how  strongly  states  will  resist  actual  erosion  of 
sovereignty,  even  after  agreeing  in  principle. 

While  Atoms  for  Peace  reversed  the  priority  previously  given  to 
prohibiting  nuclear  weapons  and  developing  civil  uses  of  nuclear 
energy,  in  some  respects  this  was  (at  first)  a  tactical  move.  President 
Eisenhower  knew  he  could  not  roll  the  clock  back;  the  United  States, 
the  Soviet  Union,  and  Britain  would  continue  to  have  nuclear 
weapons.  With  this  caveat,  his  first  conception  of  the  international 
organization  was  remarkably  similar  to  the  Baruch  Plan.  All 
cooperation  In  civil  nuclear  uses  would  go  through  the  IAEA,  which 
would  retain  some  control  over  Items  transmitted,  plus  apply 
safeguards  to  ensure  that  materials  and  technology  were  not  diverted 
to  military  appllcatlons.This  scheme  was  drastically  modified  on  the 
way  to  realization. 

When  the  United  Nations  returned  to  the  Issue  of  nuclear 
proliferation  in  the  mid-1960s,  the  context  was  much  changed. 
Countries  such  as  India,  Argentina,  Germany,  and  Japan  now  had 
extensive  and  partly  (In  some  cases  largely)  indigenous  nuclear 
programs.  As  a  consequence,  the  policy  context  was  different.  Just 
as  in  the  mid-1950s  when  the  IAEA  was  established,  the  objective 
(for  most  states)  was  not  to  eliminate  nuclear  weapons,  but  to  stop 
further  proliferation  (a  few  participants  in  the  negotiation  still  sought 
disarmament,  or  at  least  sought  what  would  be  for  their  security 
concerns  a  level  playing  field).®  The  focus  was  on  creating  an 
effective  fire-break  between  civil  nuclear  programs,  which  were  to  be 
fostered,  and  nuclear  weapons  programs,  which  were  to  be 
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prohibited.  The  focus  on  fostering  civil  nuclear  activities  diverted 
attention  from  the  problem  of  verifying  the  absence  of  solely  military 
programs.  In  essence,  many  negotiators  confused  confirming  that 
permitted  activities  are  not  being  misused  with  actually  confirming 
that  prohibited  activities  are  not  being  conducted.  As  with  the  BWC, 
different  states  participating  in  the  negotiation  defined  the  policy 
problem  differently,  because  they  had  different  reasons  for  being 
there  at  all.  In  the  end  each  focus  was  accommodated  and  none 
entirely  achieved. 

The  Conventional  Forces  in  Europe  agreement,  like  the  CWC, 
addresses  a  relatively  straight-forward  policy  problem  widely,  if  not 
unanimously,  shared  among  the  negotiating  states.  The  objective 
was  to  reduce  conventionai  forces  in  central  Europe  and  to  do  so  in 
a  fashion  that  would  genuinely  increase  confidence  and  security  for 
all  states  in  the  region.  Many  years  had  been  spent  attempting  to 
achieve  this  objective  by  negotiating  reductions  in  military  personnel, 
an  approach  that  had  consistently  foundered  on  definitional  and 
verification  difficulties.  Finally  the  idea  emerged  to  focus  instead  on 
limiting  quantities  of  main  battle  armaments. 

Approaching  the  issue  In  terms  of  main  battle  armaments  was  not 
without  its  own  problems.  The  intent  was  to  limit  offensive  weapons 
without  unnecessarily  limiting  defensive  weapons,  thus  the  early 
focus  was  on  tanks,  armored  vehicles,  and  artillery.  However,  attack 
helicopters  are  not  only  antitank  (defensive)  weapons,  they  are  also 
effective  substitutes  for  tanks.  Attack  aircraft  have  similar  multiple 
roles.  The  weapons  and  equipment  to  be  covered  by  the  agreement 
and  appropriate  tradeoffs  among  these  items  were  a  primary  focus  of 
the  negotiations. 

While  the  numbers  of  each  item  that  each  state  is  permitted  to 
possess  are  set  precisely,  it  was  clear  to  the  negotiators  that  no 
practical  verification  system  could  distinguish  between,  for  example, 
500  tanks  and  530  tanks.  However,  there  is  no  military  significance 
to  minor  deviations  above  permitted  levels,  and  verification  could  be 
made  sensitive  enough  (by  incorporating  national  technical  means  as 
an  element)  to  identify  violations  of  military  significance.  Like  the 
CWC,  the  CFE  verification  system  is  clearly  consistent  with  the  policy 
objective  of  the  treaty. 
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Thus  we  can  say  that  the  policy  problem  plays  an  important  role 
in  shaping  the  political  and  legal  undertakings  in  the  treaty,  that  is,  in 
determining  what  might  be  verified.  The  definition  of  the  policy 
problem  is  also  important  to  determining  whether  there  is  a 
verification  system  in  the  treaty,  and  perhaps  in  Influencing  how 
rigorous  it  Is.  There  are  still,  however,  a  great  many  differences 
among  our  four  cases  remaining  to  be  explained. 

Historical  Contingency 

Contingent  events  clearly  play  a  role  in  the  development  of  all 
international  agreements.  The  issue  for  this  study  is  whether 
verification  systems  are  primarily  shaped  by  substantive  factors,  or 
does  historical  contingency  play  such  a  large  role  as  to  render  the 
substantive  factors  potentially  inconsequential? 

The  Chemical  Weapons  Convention  demonstrated  the  importance 
of  random  (at  least  In  our  context)  historical  events.  In  contrast  with 
the  BWC  negotiations,  the  Western  powers  entered  the  CWC 
determined  that  any  treaty  must  include  effective  verification 
measures.  Absent  measures  to  ensure  that  the  USSR  would  not  flout 
the  CWC  as  it  had  the  BWC,  there  would  be  no  agreement.  For  the 
first  several  years  there  was  every  reason  to  believe  that  this  meant 
no  agreement,  but  political  events  in  the  Soviet  Union  Intervened. 
The  selection  of  a  new  premier,  Mikhail  Gorbachev,  who  reversed 
decades  of  Soviet  policy  and  agreed  to,  even  advocated,  intrusive 
onsite  inspections  as  part  of  a  rigorous  verification  system,  permitted 
these  negotiations  to  progress  from  political  theater  to  genuine 
substance  and  ultimately  to  the  CWC.  Historical  contingency  made 
the  CWC  achievable,  but  it  is  not  accurate  to  say  that  this  historical 
contingency  shaped  the  verification  system. 

Political  events  within  a  government  did,  however,  play  an 
important  role  in  the  development  of  the  CWC  verification  system. 
Efforts  by  one  faction  in  the  U.S.  Government  to  make  the 
negotiations  fail  and  place  the  blame  on  the  Soviet  Union  led  to  the 
U.S.  proposal  in  1984  for  challenge  inspections  “anywhere,  any  time.” 
This  proposal  went  beyond  what  even  the  United  States  was  willing 
to  accept.  It  shifted  the  subsequent  course  of  the  negotiations,  but 
not  as  expected  by  its  advocates.  Instead  of  working  (conceptually) 
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from  sovereignty  towards  verification,  the  negotiators  started  from 
highly  intrusive  verification  procedures  and  worked  to  make  those 
acceptable.  The  result  was  the  most  intrusive  multilateral  verification 
system  ever  agreed  to  by  modern  states. 

It  may  appear  harder  to  evaluate  the  role  of  historical  contingency 
in  the  BWC.  The  United  States  approached  negotiation  of  this 
agreement  with  several  policy  objectives  that  were  to  some  degree  in 
competition.  The  Soviet  Union  appears  to  have  approached  this 
negotiation  with  at  least  two  objectives:  maintaining  momentum  in  the 
arms  control  process,  and  getting  an  agreement  that  would  hide 
rather  than  detect  the  Soviet  Union's  offensive  biological  weapons 
program. 

From  the  perspective  of  most  states  participating  in  the  BWC 
negotiations,  historical  contingency  was  central.  They  were  seeking 
an  agreement  that  wouid  eliminate  bioiogical  weapons  and  include 
some  reasonable  verification  measures.  The  British  tabled  a  text 
including  compliance  verification,  and  several  other  states  strongly 
supported  that  text,  but  the  two  super  powers  simply  were  able  to  win 
at  the  negotiating  table.  Whatever  the  story  with  respect  to  arms 
control  momentum,  neither  super  power  entirely  achieved  its  objective 
with  respect  to  treaty  compliance.  The  USSR  did  not  find  the  BWC 
an  effective  cover,  and  the  United  States  found  the  treaty  a  double- 
edged  sword  as  a  diplomatic  tool.  As  U.S.  accusations  of  Soviet 
cheating  continued  to  resonate  but  escaped  any  meaningful 
resolution,  Britain,  Sweden,  and  the  other  states  seeking  a  more 
effective  compliance  system  were  gradually  able  to  build  more  and 
more  compliance  machinery  into  the  BWC  regime.  Whether  this  will 
lead  to  a  real  verification  system  remains  to  be  seen. 

The  IAEA  and  NPT  story  is  full  of  historical  contingencies  which 
shaped  the  verification  regime.  The  single  most  important  of  these 
was  Atoms  for  Peace;  President  Eisenhower  sensed  that  the  situation 
called  for  radical  approaches,  and  he  developed  his  own.®  But  Atoms 
for  Peace  proved  so  popular  that  the  United  States  began  bilateral 
cooperation,  supplying  research  reactors,  extensive  training,  and 
nuclear  fuel  directly  to  other  countries  at  least  2  years  before  the  new 
IAEA  was  established.  In  negotiating  the  statute  for  this  new 
organization,  many  states  expressed  strong  opposition  to  granting  It 
the  extensive  inspection  and  control  rights  originally  envisioned  by 
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President  Eisenhower.  By  providing  the  intended  fruits  of  cooperation 
on  different  terms,  and  before  the  originally  Intended  arrangements 
had  been  established,  the  United  States  undercut  its  own  plan. 
Enthusiasm  for  parts  of  the  plan,  even  in  a  formerly  very  dour 
Congress,  had  the  effect  of  changing  the  poiicy  problem.^° 

Historical  contingency  aiso  shaped  the  NPT  safeguards  system. 
Aithough  this  system  is  designed  to  verify  that  no  NPT  party  Is 
violating  its  treaty  commitments,  the  system  was  created  at  a  time 
when  most  of  the  nonnuclear  weapon  states  with  significant  civil 
nuclear  programs  were  allied  with  the  United  States  and  not 
considered  likely  to  seek  nuclear  weapons  in  any  case.  These  states 
were  more  concerned  with  “guarding  against  the  risk  that  the 
distinction  between  weapon  and  non-weapon  states  inherent  in  the 
NPT  would  extend  to  peaceful  nuclear  activity”  than  they  were  with 
the  (at  that  time)  remote  possibility  for  a  real  nuclear-armed 
renegade.^ ^  Proliferation  by  Iraq  and  North  Korea  were  some  25 
years  in  the  future;  even  South  Africa,  Israel,  and  India  (and  Sweden) 
were  fully  within  the  fold  (or  were  at  least  widely  perceived  to  be  so) 
in  the  mid-1960s. 

Historical  contingency  intervened  in  1990  to  correct  this  original, 
overly  soft  approach  to  verification.  Saddam  Hussein  invaded 
Kuwait,  then  repeatedly  misread  the  unity  and  determination  of  those 
aligned  against  him,  resulting  in  Iraq’s  defeat  in  the  Gulf  War.  Only 
then  did  the  magnitude  of  Iraq's  NPT  violations  come  to  light.  The 
discovery  of  multiple  undeclared  uranium  enrichment  programs,  some 
very  close  to  producing  significant  quantities  of  highly  enriched 
uranium,  galvanized  an  international  consensus  that  IAEA  safeguards 
had  failed.  It  also  forced  the  recognition  that  this  failure  was  due 
primarily  to  the  constraints  imposed  on  safeguards  by  the  NPT  parties 
themselves.  This  realization  led  to  a  new  consensus  in  the  IAEA’s 
Board  of  Governors  and  to  approval  of  important  reforms.  Historical 
contingency  will  also  determine  whether  the  Board  of  Governors  (and 
member  states)  maintain  the  political  will  to  ensure  that  these  reforms 
are  fully  Implemented  and  institutionalized,  or  whether  most 
Governors  revert  to  the  old  way  of  doing  business. 

The  Conventional  Forces  in  Europe  negotiations  started  out  as  an 
essentially  bilateral  process  between  NATO  and  the  Warsaw  Treaty 
Organization.  Verification  was  originally  conceived  as  being 
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performed  by  the  two  alliances,  each  inspecting  the  other.  The 
breakup  of  the  WTO  during  the  negotiations  fundamentally  changed 
the  nature  of  the  verification  issue  for  most  parties.  The  result  was 
a  system  In  which  each  state  may  verify  compliance  of  any  other. 
Verification  responsibilities  shifted  from  alliances  to  individual  state. 

Alternatively,  one  might  argue  that  nothing  really  changed  at  all. 
Verification  was  always  to  be  the  responsibility  of  the  individual  states 
parties.  While  inspections  might  consist  of  NATO  and  WTO  teams  of 
military  officers,  neither  NATO  nor  WTO  had  an  independent 
secretariat  similar  to  IAEA  or  the  United  Nations.  The  political 
alliances  among  parties  changed  during  the  negotiations,  and  this 
fact  was  recognized,  but  it  did  not  change  the  verification  process  in 
any  important  way.  Washington  and  Moscow  always  intended  that 
judgments  on  the  inspection  findings  would  be  made  in  Washington 
and  Moscow,  not  Brussels  and  Warsaw.  Historical  contingency  may 
have  loomed  large  for  the  negotiators  and  changed  the  political 
significance  of  the  agreement  in  important  respects,  but  for  the 
verification  system  it  really  meant  little. 

The  CFE  case  demonstrates  how  difficult  it  can  be  to  determine 
whether  historical  contingency  was  a  significant  factor  or  not. 
Certainly  Russia  Is  being  inspected  by  states  that  would  never  have 
considered  inspecting  the  Soviet  Union  when  they  were  alliance 
partners  in  the  WTO,  but  It  Is  likely  that  the  verification  system  itself 
Is  really  very  similar  to  what  might  have  been  developed  between  the 
two  alliances. 

One  important  element  of  historical  contingency  for  the  CWC  and 
CFE  treaties  was  the  role  of  the  U.S.  Congress.  Experience  with 
previous  multilateral  treaties  (including  the  NPT  and  the  BWC)  and 
bilateral  arms  control  agreements  with  the  Soviet  Union  had 
convinced  most  members  of  Congress  that  rigorous  and 
implementable  verification  measures  were  necessary  in  the  CWC  and 
CFE  agreements.  As  the  United  States  was  essential  to  each  treaty, 
all  other  states  participating  in  the  negotiations  understood  that  they 
must  either  work  with  U.S.  negotiators  on  verification  measures  that 
would  pass  congressional  scrutiny  or  forego  their  own  political  and 
security  objectives  in  a  treaty.^ ^ 

Historical  contingency  is  clearly  a  major  influence  on  the  shape 
of  the  verification  system  negotiated  for  a  particular  multilateral 
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agreement.  But  it  does  not  seem  credible  that  this  is  the  whole  story, 
and  there  remain  a  number  of  differences  among  the  verification 
systems  examined  in  the  foregoing  chapters  which  are  not 
explainable  in  these  terms. 

Technical  Prac(ical% 

The  third  factor  in  our  analysis  deals  with  questions  of  what  is 
possible  given  the  technologies  of  the  times.  Specifically,  what  kinds 
of  verification  are  practical  and  what  kinds  of  verification  may  prove 
unachievable  In  practice.  It  was  suggested  in  the  introduction  to  this 
chapter  that  questions  of  technical  feasibility  will  establish  constraints 
and  opportunities  but  will  not  shape  verification  systems  to  the  degree 
that  the  previous  two  factors  do.  Is  this  hypothesis  supported  by  the 
four  cases  examined? 

One  central  difference  among  these  cases  is  the  nature  of  the 
activity  to  be  controlled.  In  each  case  the  agreement  prohibits  certain 
activities  but  permits  closely  related  activities  (in  the  case  of  CFE,  it 
permits  a  particular  activity  up  to  a  defined  threshold,  and  prohibits 
the  identical  activity  above  that  threshold).  Differentiating  permitted 
from  prohibited  activities  is  the  sine  qua  non  of  verification  and  will 
depend  on  many  technical  characteristics  of  the  activities  in  question. 
One  is  the  ability  of  the  verification  authority  (whether  international  or 
national)  to  obtain  information  about  permitted  activities.  This  in  turn 
will  depend  on  whether  the  activity  is  performed  by  the  government 
(e.g.,  conventional  arms)  or  commercial  firms  (e.g.,  chemical  and 
biological  industries),  and  if  the  latter,  the  degree  to  which 
governments  already  regulate  the  permitted  activities,  and  the  degree 
to  which  the  activity  is  nascent  versus  well  developed. 

CFE  addresses  military  and  state  security  activities,  and  so 
verification  entails  access  only  to  well-established  functions 
performed  by  the  state.  Rights  of  citizens  and  commercial 
sensitivities  are  not  a  problem.  By  contrast,  the  civil  nuclear  industry 
was  in  its  infancy  when  the  IAEA  Statute  was  negotiated  and  still 
quite  undeveloped  when  the  NPT  was  negotiated.  In  addition,  there 
evolved  from  the  beginning  a  sense  that  civil  nuclear  activities  should 
be  closely  regulated  by  the  state.  For  these  reasons.  In  the 
conventional  arms  and  nuclear  cases  verification  of  permitted 


J.  Christian  Kessler  ❖ 

activities  should  have  been  relatively  easy  to  negotiate,  as  the 
principle  of  state  access  already  existed.  Recalling  that  even 
“relatively  easy”  may  equate  to  difficult,  this  proved  to  be  the  case. 
How  the  NPT  will  ultimately  compare  with  the  CWC  (and  perhaps  the 
BWC)  cannot  be  determined  until  years  of  experience  in  actually 
implementing  the  latter  treaty(ies)  is  gained. 

The  chemical  and  biological  industries,  by  contrast,  are  private 
commercial  activities  in  most  countries  and  were  well-developed 
industries  long  before  efforts  to  negotiate  international  controls 
began.  Neither  industry  has  traditionally  been  subject  to  the  kind  of 
extensive  regulation  imposed  from  the  beginning  on  the  nuclear 
Industry.  In  these  industries  access  for  the  verification  authority  has 
proven  more  difficult  to  obtain.  Nonetheless,  CWC  offers  the  most 
extensive  access  of  the  four  agreements.  While  many  years  of 
negotiation  were  needed,  a  consensus  existed  among  the  negotiators 
that  such  access  was  necessary,  and  acceptable  methods  to  provide 
that  access  were  found.  However,  such  also  appeared  to  be  the 
case  for  the  NPT  in  1972,  and  success  in  the  CWC  cannot  yet  be 
claimed. 

Distinguishing  permitted  from  prohibited  activities  arises  once  the 
inspection  takes  place.  In  the  CWC  and  the  NPT,  distinguishing 
between  acceptable  civilian  activities  and  prohibited  weapons-related 
activities  is  in  fact  difficult.  Many  chemicals  with  large  volume 
commercial  uses  are  also  either  potential  weapons  agents  or  are  the 
immediate  precursors  for  such  agents.  Similarly,  certain  normal 
operations  in  civil  nuclear  programs  produce  nuclear  materials  usable 
in  nuclear  weapons,  and  other  normal  activities  are  difficult  to 
distinguish  from  covert  production  activities.  In  each  of  these  cases 
Intrusive  onsite  inspections  are  necessary  at  civil  facilities  to  confirm 
that  prohibited  activities  are  not  being  conducted.  Were  some  form 
of  effective  remote  surveillance  possible,  each  of  these  verification 
regimes  might  be  very  different.^^ 

Nuclear  materials  differ  from  chemicals  In  that  they  emit  radiation, 
and  measuring  that  radiation  can  provide  information  concerning  the 
specific  kind  and  quantity  of  nuclear  material  in  a  sealed  container. 
In  addition,  relatively  small  quantities  of  certain  nuclear  materials  are 
all  that  is  needed  for  one  nuclear  weapon.  For  these  reasons  the 
IAEA  verifies  plutonium  and  enriched  uranium  to  the  gram.  One 
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reason  that  IAEA  safeguards  came  to  focus  so  heavily  on  material 
accountancy  may  be  that  measuring  nuclear  materials  is  relatively 
easy;  another  is  that  a  material  accountancy  approach  minimizes  the 
degree  to  which  safeguards  interfere  with  or  permit  insight  into  the 
actual  operations  within  a  plant.^"^  Minimizing  the  inspector's 
knowledge  of  plant  operations  protects  commercially  sensitive 
information;  in  certain  cases  it  also  helps  control  technologies  of  great 
proliferation  significance. 

A  militarily  significant  quantity  of  chemical  agent  is  measured  in 
the  hundreds  or  even  thousands  of  tons.  This  is  fortunate,  as  in  a 
commercial  chemical  plant  it  is  impractical  to  account  for  chemicals 
used  in  and  produced  by  the  process  to  the  nearest  10  kilograms. 
This  is  one  reason  CWC  verification  does  not  focus  on  materials 
accountancy.  (Another  is  the  IAEA  experience  with  excessive  and, 
some  would  argue,  misplaced  focus  on  accounting.)  This  technical 
impracticability  may  help  protect  the  OPCW  from  being  forced  down 
the  same  false  path  taken  by  the  IAEA. 

The  BWC  presents  a  very  different  situation  from  either  of  the 
foregoing.  Militarily  significant  quantities  of  biological  agents  are 
relatively  small  and  can  be  fabricated  in  a  modest  facility  that  may  be 
identical  to  a  permitted  civil  facility  (in  fact,  a  vaccine  factory  could  be 
used  to  fabricate  offensive  warfare  agents  by  simply  omitting  the  last 
few  steps  and  substituting  others,  perhaps  at  a  different  location). 
Further,  these  quantities  can  be  produced  in  a  relatively  short  time 
(and  are  not  demonstrably  for  prohibited  rather  than  permitted 
purposes  until  the  1 1th  hour).  These  factors  make  verification  of  a 
BWC  much  more  difficult  and  uncertain  than  is  the  case  for  either 
nuclear  or  chemical  weapons.  Until  very  recently  the  United  States 
took  the  position  that  a  verification  system  for  the  BWC  is  more  likely 
to  provide  a  false  sense  of  assurance  than  an  acceptable  level  of 
confidence  that  violations  are  not  taking  place, a  matter  being 
revisited  by  the  BWC  parties. 

The  technical  characteristics  of  the  verification  problem  are 
significant,  but  certainly  not  to  the  extent  that  one  might  have 
imagined.  The  technical  characteristics  of  the  problem  shape  the 
tactics  of  verification  but  not  the  strategy  of  verification.  That  appears 
to  be  more  determined  by  broader  political  factors  (such  as  the 
degree  to  which  states  are  willing  to  delegate  responsibility  In  the 
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particular  instance)  and  the  historical  situation,  such  as  whether  there 
is  a  pre-existing  international  organization  or  a  pre-existing  fabric  of 
related  agreements  relying  on  bilateral  verification. 

In  sum,  the  type  of  policy  problem  (including  whether  there  Is 
consensus  on  its  definition),  the  technical  characteristics  of  the 
verification  problem,  and  random  historical  events  all  play  important 
roles  In  shaping  each  verification  system.  But  what  conclusions 
might  be  drawn  from  this? 


Notes 

1 .  Previously  the  term  “activities”  was  used  in  a  somewhat  narrower 
sense  than  it  is  used  here.  In  this  case  the  “activity”  may  be  the  production 
of  plutonium  or  an  organic  chemical  (as  it  was  in  previous  chapters),  but  in 
this  discussion  “activity  may  also  refer  to  possessing  1000  main  battle  tanks, 
while  a  distinguishably  different  “activity”  would  be  to  possess  1080  main 
battle  tanks. 

2.  As  was  indicated  in  the  discussion  of  what  verification  is  (chapter  1 ), 
“adequate”  or  “effective”  verification  is,  like  beauty  and  pornography,  often 
in  the  eye  of  the  beholder. 

3.  Chemical  Weapons  Convention  preamble. 

4.  This  analysis  addresses  the  issue  of  verifying  compliance  with 
respect  to  militarily  significant  quantities  of  biological  and  toxin  agents.  Much 
smaller  quantities  could  be  produced  by  a  state  for  use  in  covert/terror 
operations.  Detecting  such  small  scale  production  would  require  vastly  more 
intrusive  verification  methods,  and  if  the  possibility  of  undeclared  production 
laboratories  is  considered  (as  it  must  be)  is  essentially  beyond  the  capability 
of  any  practical  verification  system. 

5.  If  a  state  has  not  undertaken  a  commitment  to  forego  development 
or  possession  of  biological  weapons,  efforts  to  make  discovery  of  a  covert 
biological  weapons  program  would  appear  to  most  other  states  as  simply 
more  evidence  of  the  fundamental  political  conflict.  However,  if  that  state 
has  a  formal  legal  commitment  not  to  develop  or  possess  biological 
weapons,  detection  of  a  covert  program  signals  that  the  state  does  not  honor 
its  commitments.  The  terms  of  the  issue  are  changed  from  developing  a 
particular  kind  of  weapon  to  breaking  one's  commitments.  We  see  the  same 
process  with  respect  to  North  Korean  adherence  to  the  NPT  but  refusal  to 
accept  special  inspections  by  the  IAEA. 

6.  This  is  based  on  Arkady  Shevchenko's  claim  (see  chapter  2)  that  the 
Soviet  Union  had  an  offensive  biological  weapons  program  at  the  time  the 
BWC  was  negotiated  and  never  intended  to  terminate  that  program.  Rather 
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it  sought  military  advantage  by  cheating,  so  it  sought  to  minimize  the  risk  of 
getting  caught. 

7.  The  mood  of  the  U.S.  Congress  was  reflected  in  the  draconian 
Atomic  Energy  Act  of  1946,  totally  eliminating  all  nuclear  cooperation  with  the 
United  Kingdom,  Canada,  and  France.  The  cooperation  of  these  three  allies 
had  been  essential  to  U.S.  development  of  the  atomic  bomb.  Given  this 
mood,  it  is  unlikely  that  Congress  would  have  agreed  to  ratify  and  implement 
a  treaty  based  on  the  Baruch  Plan,  leaving  President  Truman  in  much  the 
situation  President  Wilson  had  found  himself  25  years  earlier. 

8.  Virtually  no  state  except  India  argued  that  the  NPT  negotiations 
should  have  been  about  global  nuclear  disarmament  instead  of  prohibiting 
further  proliferation  of  nuclear  weapons.  The  simple  explanation  is  that  a 
great  many,  if  not  most,  of  the  states  participating  in  the  negotiations 
benefitted  from  the  nuclear  umbrella  of  either  the  United  States  or  the  Soviet 
Union.  Their  security  interest  was  in  preventing  potential  adversaries  from 
obtaining  nuclear  weapons,  not  in  eliminating  the  balance  of  strategic 
deterrence  between  the  super-powers.  India  had  a  very  different  security 
problem,  the  principal  threat  to  its  security  came  from  China,  which  was 
already  a  nuclear  weapons  state.  For  India  the  only  satisfactory  situations 
were  Chinese  nuclear  disarmament,  sanction  for  India  to  obtain  nuclear 
weapons,  or  some  very  credible  and  powerful  security  guarantees  for  India. 
Only  the  second  option  appeared  to  be  within  India's  power  to  achieve. 

9.  See  Lawrence  Scheinman,  The  International  Atomic  Energy  Agency 
and  World  Nuclear  Order  {\Nash\nQ\or\,  DC:  Resources  for  the  Future,  1987), 
61-62. 

10.  Once  Atoms  for  Peace  was  being  implemented,  most  of  the 
international  community  was  more  interested  in  obtaining  the  formerly 
prohibited  technology  than  they  were  concerned  about  the  prospect  of  the 
further  proliferation  of  nuclear  weapons.  Whether  this  was  the  case  before 
Eisenhower's  speech  cannot  be  demonstrated,  as  the  opportunity  was  not 
there.  Certainly  the  United  States  was  more  interested  in  arms  control  than 
the  expansive  distribution  of  civil  nuclear  technology,  that  is,  until  the  political 
benefits  of  the  latter  became  so  apparent. 

11.  Lawrence  Scheinman,  "Lessons  From  Post-War  Iraq  for  the 
International  Full-Scope  Safeguards  Regime,”  Arms  Control  Today  23,  no. 
3  (April  1993):  3. 

12.  lam  grateful  to  Leonard  S.  Spector  of  the  Carnegie  Endowment  for 
International  Peace  for  raising  this  point  in  his  comments;  letter  to  the  author 
dated  July  5,  1994. 
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13.  Effective  and  acceptable  (two  independent  and  very  rigorous 
criteria)  remote  surveillance  methods  would,  if  capable  of  collecting  all  the 
necessary  information,  obviate  the  need  for  onsite  inspection.  Whether  such 
remote  surveillance  methods  would  be  judged  less  intrusive  and  more 
acceptable  on  sovereignty  (and  other)  grounds  is  questionable.  Much 
research  and  development  effort  has  been  devoted  to  remote  sensing 
techniques  for  nuclear  safeguards,  and  in  recent  years  remote  surveillance 
has  become  a  useful  adjunct  to,  but  not  yet  a  replacement  for,  on-site 
inspections.  Two  major  problems  entail  ensuring  that  the  remote 
surveillance  technology  is  not  being  spoofed,  and  national  concerns  about 
protecting  commercial  information  and  protecting  employee  privacy 
(ironically  this  last  argument  is  most  frequently  advanced  by  states  with  little 
domestic  record  for  such  concerns). 

14.  Many  nuclear  safeguards  and  nuclear  industry  experts  might  take 
umbrage  at  this  characterization  of  accounting  for  nuclear  materials  as 
"easy,”  but  the  fact  remains  that  it  is  technically  practical  in  a  way  that 
accounting  for  chemicals  in  similar  industrial  applications  simply  is  not.  It  is 
also  the  case  that  nuclear  materials  accountancy  has  grown  steadily  with  the 
evolution  of  the  nuclear  Industry.  John  McPhee  has  shown  (in  The  Curve  of 
Binding  Energy)  how  primitive  nuclear  materials  accounting  practices  were 
during  the  1950s  and  1960s,  but  even  these  practices  were  vastly  more 
precise  than  what  is  routine  (or  affordable)  in  the  chemical  industry  today. 

15.  Experience  with  the  NPT  in  Iraq,  plus  extensive  reporting  of  Soviet 
cheating  on  the  BWC,  provide  credence  to  the  argument  that  a  false  sense 
of  assurance,  once  shown  to  be  false,  may  be  as  (or  more)  damaging  to  a 
treaty  than  recognition  that  it  contains  no  really  effective  compliance 
verification  measures.  Note  in  particular  the  rapid  erosion  in  public 
confidence  in  the  IAEA  and  the  NPT  following  Israel’s  bombing  of  the  Osirak 
reactor  and  its  accusations  that  Iraq  had  a  nuclear  weapons  program 
undetected  by  IAEA  safeguards. 


7.  <*  Conclusions 

The  foregoing  chapters  examine  what  verification  is  and  why  states 
would  bother  with  so  difficult  and  politically  sensitive  an  issue  when 
negotiating  agreements  on  arms  control  and  disarmament  issues. 
Now  It  is  necessary  to  confront  the  question  of  whether  there  are  any 
meaningful  conclusions  to  be  drawn  from  this  exercise.  Are  the 
patterns  discerned  in  the  history  of  these  treaties  meaningful  for 
understanding  how  other  treaties  have  evolved  or  will  evolve?  Are 
there  lessons  here  which  might  benefit  future  negotiators?  This  final 
chapter  seeks  to  provide  some  answers,  albeit  partial  ones,  to  these 
questions.  There  are  in  fact  several  interesting  and  potentially 
important  conclusions  to  be  drawn. 

Verification  of  multilateral  treaty  obligations  contains  its  own 
intrinsic  structure  and  logic,  Independent  of  the  obligations 
undertaken  by  the  parties  and  the  political  context  in  which  those 
undertakings  are  negotiated  and  made.  The  many  significant 
similarities  in  the  verification  processes  for  the  CFE  Treaty,  the  NPT, 
and  the  CWC  demonstrate  the  degree  to  which  there  is  such  an 
underlying  structure  regardless  of  whether  the  behavior  or  activity  is 
strictly  military  or  has  essentially  civilian  dimensions,  whether  all 
relevant  states  participate  or  only  some  of  the  most  important  states 
agree  from  the  beginning  to  participate,  and  whether  the  agreement 
is  global  or  regional  in  scope. 

No  verification  system  is  entirely  international;  there  is  always 
some  national  element  in  the  regime.  Many  multilateral  agreements 
establish  International  procedures  for  addressing  compliance  Issues 
among  the  parties,  as  do  the  Biological  Weapons  Convention  and  the 
Conventional  Forces  in  Europe  Treaty.  Other  treaties  establish  more 
elaborate  international  machinery  to  perform  the  routine  (and  some 
nonroutine)  data  collection  and  information  analysis  functions.  This 
international  machinery  may  even  be  delegated  the  authority  to  make 
judgments  concerning  compliance  and  noncompliance.  However, 
governments  always  reserve  for  themselves  some  element  of  the 
compliance  determination.  The  IAEA  performs  safeguards  and  is 
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responsible  forjudging  compliance  with  safeguards  agreements,  but 
compliance  with  the  Nuclear  Non-Proliferation  Treaty  is  not  judged  by 
the  IAEA.  That  authority  belongs  to  the  states  parties,  and  to  the 
United  Nations  Security  Council  (which  in  fact  has  the  authority  to 
judge  compliance  with  any  security  related  treaty  and  any  behavior 
by  one  state  with  respect  to  potential  threats  to  other  states).^ 
Likewise,  in  the  Chemical  Weapons  Convention,  the  OPCW  will 
perform  the  inspection  and  analysis  functions,  and  the  Executive 
Council  (like  the  IAEA  Board  of  Governors)  takes  action  against 
parties  not  complying  with  their  obligations  under  the  CWC.  In  each 
case  some  element  of  judgment  concerning  the  compliance  of  other 
parties  (and  the  wisdom  of  responsive  actions)  is  reserved  to  each 
state  individually. 

This  finding  is  consistent  with  the  model  developed  in  chapter  1 . 
States  enter  Into  multilateral  agreements  on  arms  control  and 
disarmament  (nonproliferation)  for  reasons  of  national  security;  the 
judgment  is  made  that  the  national  security  is  better  protected  by 
cooperating  with  other  states  in  a  treaty  regime  than  it  can  be  (or  will 
be)  by  taking  the  unilateral  alternative  (that  is,  foregoing  the  treaty 
regime,  which  implies  military  means  of  deterrence  and/or  defense). 
There  is  something  inherently  contradictory  in  the  idea  that  national 
security  will  be  protected  by  ceding  some  sovereignty  to  an 
international  organization.  Sovereignty  will  be  ceded  only  to  the 
degree  that  benefits  appear  concrete  and  significant. 

While  this  is  clearly  the  case  for  major  powers,  small  and  weak 
states  view  this  matter  very  differently.  For  them,  ceding  sovereignty 
is  not  a  problem,  for  they  may  not  be  able  to  protect  it  in  any  case. 
They  may  actually  prefer  a  multilateral  treaty  regime  with  intrusive 
verification,  through  which  they  can  gain  some  measure  of  security 
for  a  cost  they  may  have  to  pay  in  any  case— that  is,  absent 
protection  against  weapons  of  mass  destruction,  they  might  ultimately 
lose  more  sovereignty  to  a  hegomonic  neighbor  or  regional  power. 
This  line  of  reasoning  leads  ultimately  in  the  direction  of 
supranational  organizations  and  political  integration  of  states  into 
larger  units.^  Security  may  be  substantially  increased  by  ceding 
sovereignty  to  a  supranational  organization,  but  at  the  cost  of  lost 
identity.  States  take  such  a  step  in  the  interest  of  the  nations  they 
govern  only  in  the  rarest  of  circumstances. 
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it  is  dear  that  the  policy  problem  shapes  the  need  for  verification, 
but  does  not  influence  the  shape  of  the  verification  system  except  in 
unusual  cases  (for  example,  if  the  real  policy  problem  is  comity,  and 
the  subject  of  agreement  is  less  significant,  there  is  little  need  for 
verification).  In  essence,  a  multilateral  agreement  presents  different 
verification  requirements  than  a  bilateral  agreement,  whether  the 
parties  to  a  bilateral  agreement  are  states  or  alliances.  Factors 
driving  the  choice  between  establishing  an  international  entity  to 
perform  verification  and  charging  each  state  party  with  that 
responsibility  would  include  the  number  of  parties  to  the  agreement 
and  technical  aspects,  but  not  the  particular  type  of  policy  problem. 
While  the  policy  problem  motivating  the  treaty  will  vary  widely,  the 
verification  question  is  always  the  same:  are  other  parties  gaining 
some  advantage  by  cheating  on  the  mutual  obligation? 

Technical  characteristics  of  the  subject  matter  are  normally  a 
major  factor  in  shaping  the  verification  system.  The  nuclear  industry 
was  from  the  beginning  heavily  regulated  (by  national  authorities), 
and  accounting  for  nuclear  materials  is  relatively  straightforward.  The 
international  community  had  both  the  means  of  and  a  model  for 
international  “regulation”  of  national  behavior  when  negotiating  the 
NPT."^  The  BWC  does  not  contain  verification  measures  partly 
because  of  the  difficulties  in  distinguishing  between  permitted  and 
prohibited  activities,  and  partly  because  of  the  judgment  that  it  was 
unnecessary  (as  cheating  would  not  lead  to  an  effective  battlefield 
weapon).  But  technical  characteristics  do  not  provide  a  means  for 
explaining  the  striking  differences  between  the  CWC  and  the  CFE 
Treaty  (which  raises  the  question  of  whether  the  lAEA/NPT 
verification  approach  Is  actually  due  to  the  factors  just  presented). 

The  factor  that  clearly  plays  a  major  role  in  the  shape  of  each 
verification  system  is  historical  contingency.  The  first  proposal  for 
controlling  the  spread  of  nuclear  weapons  emphasized  (more  heavily 
than  would  any  subsequent  proposal  for  any  of  the  cases  addressed 
here)  the  creation  of  a  single  international  organization  which  would 
be  responsible  for  controlling  the  technology  and  verifying  national 
compliance.  Subsequent  efforts  to  control  nuclear  weapons  all  began 
from  that  intellectual  foundation;  national  verification  was  never 
considered  for  “horizontal”  proliferation  but  only  for  “vertical” 
proliferation  (an  essentially  bilateral,  not  multilateral,  situation).  When 
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the  BWC  was  negotiated,  the  British  proposal  included  measures  for 
international  verification,  but  this  approach  was  rejected  in  favor  of 
one  not  including  verification  measures.  The  CWC  grew  out  of  the 
same  early  discussions  as  the  BWC,  but  for  chemical  weapons  a 
consensus  existed  that  some  verification  system  was  essential.  The 
question  for  negotiators  was  how  would  an  international  entity 
perform  that  verification,  not  whether  verification  would  be  the 
responsibility  of  individual  states’  parties  or  delegated  to  some 
International  entity.  Only  in  the  CFE  agreement  was  the  national 
approach  adopted,  and  in  this  Instance,  with  the  history  of  CSCE 
agreements  in  mind,  the  possibility  of  using  one  international  entity 
to  perform  verification  was  never  seriously  considered.  The  fact  that 
CFE  was  originally  a  “bilateral  negotiation”  strengthened  this 
propensity. 

In  the  end  it  appears  that  three  factors  are  important  at  the  macro 
level  in  determining  whether  verification  will  be  performed  by  the 
parties  individually  or  by  an  international  entity  specifically  charged 
with  that  responsibility.  The  first  is  the  number  of  parties  expected  to 
participate  in  the  agreement:  the  more  parties,  the  greater  the  costs 
of  national  verification  and  the  more  efficient  international  verification 
will  be.  Second  is  to  some  degree  a  question  of  the  policy  problem 
and  to  some  degree  a  technical  matter:  is  verification  practical  and 
relevant  to  the  real  versus  the  putative  policy  problem?  Finally,  the 
historical  context  in  which  a  particular  agreement  is  reached  appears 
critical.  For  the  NPT  there  was  never  any  question — the  international 
inspection  system  was  already  operating.  The  CWC,  plus  BWC 
discussions  now  going  on,  have  always  been  heavily  influenced  by 
the  NPT  model,  unlike  the  CFE  treaty,  which  instead  built  on  a  model 
much  closer  in  terms  of  political  pedigree  and  the  policy  problem 
being  addressed. 

When  one  examines  the  finer  grain  of  how  verification  is 
performed,  the  technical  characteristics  of  the  problem  may  become 
dominant,  but  here,  too,  historical  contingency  appears  to  play  a 
relatively  large  role.  The  verification  system  eventually  adopted 
usually  makes  sense  In  terms  of  the  technical  characteristics  of 
prohibited  and  permitted  activities,  but  one  can  identify  alternative 
approaches  that  would  have  provided  similar  levels  of  confidence  in 
the  compliance  judgments  produced  by  verification. 
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There  are  lessons  in  this  for  negotiators  of  future  treaties.  The 
obvious  lesson  is  that  it  is  essential  to  know  what  the  real  policy 
problem  is  for  each  of  the  states  participating  in  the  negotiations. 
Different  views  on  the  type  of  policy  problem  will  heavily  influence 
judgments  about  the  kind  of  appropriate  verification  measures. 

The  more  subtle  problem  is  to  identify  the  historical  contingencies 
that  may  shape  the  perceptions  of  negotiators  from  all  states.  Are  the 
models  “obviously"  relevant  in  the  perceptions  of  policy  makers  and 
negotiators  in  fact  the  models  most  appropriate  for  the  problem  at 
hand?  In  historical  terms,  the  BWC  might  have  been  a  better  treaty 
if  the  negotiators  had  pursued  a  bilateral  verification  approach  further 
rather  than  just  requiring  that  parties  assist  in  the  investigation  of 
“concerns”  identified  by  other  parties.  Historical  contingency  defines 
the  “problem  view”  of  the  negotiators  and  of  the  political  and  public 
audiences  to  be  satisfied. 

All  four  agreements  studied  were  negotiated  in  a  bipolar  world  of 
confrontational  politics.  The  next  major  arms  control  or  disarmament 
agreement,  whether  it  be  a  comprehensive  test  ban  treaty  or  a  fissile 
materials  production  cutoff  convention,  will  be  negotiated  in  a  very 
different  political  context.  How  definitions  of  the  policy  problem  are 
shaped  by  this  fundamental  change,  this  largest  of  modern  historical 
contingencies,  cannot  be  gauged  at  this  writing.  Even  the  course  of 
events  in  the  NPT  Extension  Conference  were  predicated  on  very 
different  political  assumptions  than  was  the  original  negotiation  of  the 
NPT. 

It  is  difficult  to  step  outside  the  historical  moment  in  which  one 
lives  and  see  choices  that  do  not  fit  in  the  existing  frame  of  reference. 
To  the  degree  negotiators  are  able  to  so,  however,  as  did  those  who 
prepared  the  Acheson-Lillienthal  report,  they  can  shape  history  in  a 
larger  way  than  is  otherwise  possible. 

Notes 

1 .  See  articles  24,  34,  and  39  of  the  Charter  of  the  United  Nations,  26 
June  1 945  (TIAS  5857,  6529,  and  7739). 

2.  And  a  supranational  organization  is  really  just  an  international 
organization  which  has  gained  some  degree  of  independent  sovereignty,  an 
existence  separate  from  the  collective  of  states  which  make  it  up.  The 
United  States  Federal  Government  is  one  example,  the  European  Union  is 
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another  much  more  recent  example. 

3.  While  the  issue  was  not  weapons  of  mass  destruction  but  simply 
overwhelming  conventional  power,  it  is  this  process  which  is  taking  place. in 
Europe  today.  The  European  Union  has  its  roots  in  the  European  Coal  and 
Steel  Community,  which  then  became  the  European  Economic  Community. 
Both  organizations  had  as  their  clear  and  well  understood  political  objective 
the  resolution  of  a  security  concern.  Germany  had  become  so 
overwhelmingly  powerful  in  both  economic  and  military  terms  that  the  only 
means  available  to  her  European  neighbors  to  control  that  power  was  to 
intertwine  their  economies  inextricably.  As  demonstrated  by  the  recent 
Maastricht  treaty,  the  ultimate  product  of  this  effort  may  well  be  a  new  United 
States  of  Europe. 

4.  It  is  worth  noting  that  the  English  term  "safeguards”  is,  in  many  other 
languages,  the  same  term  used  for  what  we  call  "regulation.”  This  use  of 
terms  has  caused  considerable  confusion  in  international  discourse,  as 
“safeguards”  and  “regulation”  are  conceptually  very  different  {although 
Americans  may  tend  to  overemphasize  the  differences  just  as  many 
continental  Europeans  and  others  tend  towards  failing  to  fully  appreciate  the 
differences). 
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